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STUDENT  RECORDS: 

SIX  YEARS 

AFTER  BUCKLEY 


Joan  G.  Brannon 

THE  FAMILY  EDUCATIONAL 
•RIGHTS  and  Privacy  Act  (FERPA. 
ilso  known  as  the  Buckley  Amend- 
'ment)  was  enacted  by  the  United 
States  Congress  in  1974  and  the  final 
federal  regulations  were  issued  by 
HEW  in  1976.  Earlier  articles  on  the 
law  have  appeared  in  this  publica- 
tion, including  a  proposed  school 
board  policy  for  implementing  the 
law.1  This  article  will  summarize  the 
major  provisions  of  the  law,  discuss 
frequently  raised  questions  about  it. 
and  survey  the  case  law  developed 
under  it.  The  need  to  jog  memories 
about  FERPA  was  made  clear  to  me 
this  fall:  My  child  began  school.  Hav- 
ing taught  school  officials  about 
FERPA,  I  eagerly  awaited  my  notice 
about  the  law.  It  never  came. 

(continued  on  p    12) 
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THIS  IS  THF.  FOl'RTH  AND  FINAL 
ARTICLE  in  the  School  Law  Bulletin  on 
reduction  in  force  (RIF).  It  should  be  the 
most  useful  one  to  the  schools  and  col 
leges  that  have  neither  a  clear  board 
policy  on  retrenchment  nor  any  statutory 
procedures  that  specify  a  procedure  to  be 
used.  In  my  work  with  educational  govern- 
ing boards  and  their  administrators  who 
are  struggling  with  the  appropriate  policy 
on  a  particular  issue.  I  have  noted  that 
the  greatest  single  aid  to  them  is  a  set  of 
model  regulations  on  that  issue.  Accord- 
ingly. I  have  drafted  this  model  as  a  guide 
to  boards  that  are  preparing  to  adopt  a 
RIF  policy.  Optional  sections  or  subsec- 
tions are  provided  when  a  reasonably  at- 
tractive alternative  exists.  These  alter- 
natives appear  in  brackets.   In  some  in- 


Michael  R.  Smith 

IN  OCTOBER  1976  the  School  Law 
Bulletin  featured  an  article  on  the 
civil  liability  of  school  board  mem- 
bers and  administrators  in  lawsuits 
brought  under  the  federal  statute  42 
U.S.C.  §  1983.  That  article  briefly  dis- 
cussed lawsuits  brought  under  Sec- 
tion 1983  directly  against  local  school 
boards  to  recover  damages  for  con- 
stitutional violations.  In  the  ensuing 
four  years  the  federal  law  governing 
the  liability  of  board  members  in 
lawsuits  brought  under  Section  1983 
has  changed  very  little.  Individual 
board  members  may  be  sued  and  re- 
quired to  pay  damages  under  Section 
1983  if  their  actions  violate  someone's 
constitutional  rights:  they  are.  how- 
ever, entitled  to  qualified  good-faith 
immunity  from  liability  from 
damages  if  they  reasonably  believe 
that  their  actions  are  lawful,  though 
in  fact  they  violate  someone's  rights. 
The  legal   principles  underlying  the 
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earlier  discussion  of  school  board  liability  under  Sec- 
tion 1983,  on  the  other  hand,  has  changed  greatly. 
Though  the  change  has  derived  primarily  from  cases 
involving  lawsuits  against  cities  and  counties  rather 
than  school  boards,  the  principles  that  have  emerged 
also  apply  in  lawsuits  against  school  boards  under 
Section  1983.  This  article  complements  that  earlier 
article  in  the  School  Law  Bulletin  by  discussing  re- 
cent landmark  developments  in  Section  1983  law- 
suits against  local  governmental  bodies,  like  local 
boards  of  education  and  community  college  boards 
of  trustees. 

School  Boards  May  be  Sued  for 
Damages  Under  Section  1983 — 

Monell  v.  Department  of  Social  Services 

The  federal  statute  42  U.S.C.  §  1983  authorizes  a 
person  to  sue  and  recover  damages  for  the  violation 
ot  a  federally  guaranteed  right  caused  by  the  official 
conduct  of  a  public  officer.  In  1961  the  United 
States  Supreme  Court  examined  the  statute's  legisla- 
tive history  and  held  that  local  governments,  includ- 
ing school  boards,  could  not  be  sued  under  Section 
1983  to  recover  damages  for  constitutional  depriva- 
tions caused  by  the  actions  of  their  public  officers.1 
A  Section  1983  lawsuit  to  recover  damages  for  a 
constitutional  deprivation  could  be  brought  only 
against  the  individual  officer  or  employee,  such  as 
the  school  board  member  or  principal,  who  caused 
the  injury.  Over  the  next  fifteen  years  the  federal 
courts  were  swamped  with  Section  1983  lawsuits 
against  public  officials.  In  1978  the  United  States 
Supreme  Court,  in  Monell  v.  Department  of  Social 
Services,2  reversed  its  earlier  decision  and  declared 
that  under  certain  circumstances  a  local  governing 
body  could  also  be  sued  under  Section  1983  and  re- 
quired to  pay  damages  for  the  violation  of  someone's 
federal  rights. 

The  Monell  decision  held  that  a  local  governing 
body  may  be  required  to  pay  money  damages  in  a 


1.  Monroe  v.  Pape.  365  U.S.  167  (1961). 

2.  436  U.S.  658  (1978).  See  Dellinger,  A  New  Supreme 
Court  View  of  Governmental  Immunity,  Local  Government 
Law  Bulletin  (Institute  of  Government  July  1978) 
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lawsuit  brought  under  Section  1983  if  the  violation 
of  the  plaintiffs  constitutional  rights  is  caused  by  the  j1 
local  unit's  official  policy  or  custom.  However,  the 
Court  significantly  restricted  the  potential  scope  of 
this  decision  by  ruling  that  a  board  would  not  be 
liable  in  a  Section  1983  suit  for  federal  rights  viola- 
tions caused  solely  by  the  independent  wrongful  acts 
of  its  employees.  A  school  administrative  unit  would 
be  liable  for  damages  under  Section  1983,  for  ex- 
ample, if  the  wrongful  action  is  taken  in  implement- 
ing a  policy,  regulation,  or  decision  officially 
adopted  by  the  school  board,  and  also  would  be 
liable  for  federal  rights  violations  caused  by  an  of- 
ficial custom  even  if  the  board  had  not  formally  ap- 
proved the  act  that  caused  the  violation.  The  school 
board  may  also  be  liable  in  a  Section  1983  lawsuit  if 
the  violation  is  caused  by  a  public  officer  whose  "acts 
may  fairly  be  said  to  represent  official  policy.  .  ..  "3 
In  other  words,  a  local  school  board  may  be  found 
liable  under  Section  1983  only  for  unconstitutional 
acts  caused  by  its  official  policy  or  custom  not 
because  it  employs  someone  who  happens  to  violate 
another's  constitutional  rights. 

The  Monell  standard  of  liability  under  Section 
1983  focuses  on  official  policy  or  custom  and  is  easy 
to  apply  at  the  extremes  of  a  hypothetical  range  of 
possible  action  within  the  administrative  unit.  A  for- 
mal decision  by  the  school  board  that  violates  a  per- 
son's federal  rights  constitutes  official  policy  for 
which  the  administrative  unit  may  be  found  liable. 
For  example,  in  Monell  the  Court  ruled  that  an  un- 
constitutional written  policy  adopted  by  New  York 
City's  department  of  social  services  and  board  of 
education  that  forced  female  employees  to  take  un- 
paid leave  at  an  arbitrary  point  in  their  pregnancy 
made  the  city  liable  for  back  pay.  On  the  other 
hand,  there  is  no  official  policy  for  which  the  school 
board  may  be  held  liable  if  a  principal  looking  for 
drugs  independently  and  arbitrarily  conducts  a  war- 
rantless strip  search  of  a  student  in  violation  of  the 
student's  constitutional  rights.  The  Monell  standard 
of  liability  is  most  difficult  to  apply,  however,  in 
deciding  which  actions  by  school  officers  between 
those  two  extremes  constitute  official  policy  for 
which  the  local  unit  may  be  held  liable. 

To  determine  whether  a  particular  violation  of 
federal  rights  is  caused  by  an  official  policy  or 
custom  and  gives  rise  to  board  liability  under 
Monell,  a  four-step  analysis  based  on  the  following 
series  of  questions  will  be  useful,  though  no 
analytical  framework  can  successfully  predict  the 
outcome  of  Section  1983  lawsuits  for  every  con- 
ceivable set  of  circumstances. 
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Step  1.  Was  the  violation  of  federal  rights 
caused  by  the  implementation  of  a  policy, 
regulation,  or  decision  formally  adopted  by  the 
administrative  unit's  governing  body,  such  as 
the  school  board  or  board  of  trustees?  (If  the 
answer  is  yes,  the  local  unit  is  liable  under 
Monell.  If  not,  go  to  Step  2.) 

Step  2.  Was  the  violation  of  federal  rights 
caused  by  the  implementation  of  a  decision  by 
a  high-ranking  school  officer  within  the  local 
unit  who  has  been  delegated  final  decision- 
making authority  in  the  area  involved,  such  as 
a  superintendent,  a  principal,  or  a  community 
college  president?  (If  the  answer  is  yes,  the 
local  unit  is  liable  under  Monell.  If  not,  go  to 
the  next  step.) 

Step  3.  Was  the  violation  of  federal  rights 
caused  or  encouraged  by  the  deliberate  failure 
of  high-ranking  school  officers  within  the  local 
unit  to  take  remedial  action  in  the  face  of  a 
known  pattern  of  similar  violations  by  subor- 
dinate school  officers  or  employees?  (If  the 
answer  is  yes,  the  local  unit  is  liable  under 
Monell.  If  not,  go  to  the  next  step.) 

Step  4.  Was  the  violation  of  federal  rights 
caused  by  the  independent,  isolated  act  of  a 
school  officer  or  employee  who  lacked  the 
authority  to  make  final  policy  for  the  local  ad- 
ministrative unit,  such  as  a  teacher  or  a  depart- 
ment chairman?  (If  the  answer  is  yes,  the  local 
unit  is  not  liable  under  Monell.) 


This  proposed  test  attempts  to  define  the  contours 
of  Section  1983  lawsuits  against  local  school  districts 
and  community  colleges  on  the  basis  of  recent  lower 
court  interpretations  of  Monell.  The  following  sec- 
tion discusses  each  step  in  the  proposed  framework 
in  light  of  those  federal  court  decisions. 

Federal  Court  Interpretations  of 
School  Board  Liability  After  Monell 


Step  1.  Was  the  violation  of  federal  rights 
caused  by  the  implementation  of  a  policy, 
regulation,  or  decision  formally  adopted  by  the 
unit's  governing  body?  (If  the  answer  is  yes,  the 
unit  is  liable  under  Monell.  If  not,  go  to  Step 
2.) 


It  is  easiest  to  ascertain  whether  the  Monell  stan- 
dard of  local  unit  liability  under  Section  1983  has 
been  satisfied  in  cases  in  which  the  local  governing 
board's  action  directly  causes  the  violation  of  federal 
rights.  The  local  administrative  unit  may  be  re- 
quired to  pay  damages  in  a  Section  1983  lawsuit  if 
the  school  board  exercised  its  final  authority  to  take 
a  particular  action  and  violated  someone's  federal 
rights.  A  number  of  lower  court  decisions  that  il- 
lustrate this  principle  have  involved  alleged  un- 
constitutional dismissals  of  teachers  or  other  school 
employees.  In  Hawkins  v.  Board  of  Public  Educa- 
tion,4 for  example,  a  custodian  sued  the  members  of 
the  board  of  public  education  in  their  official  capac- 
ity,5 alleging  that  the  board  fired  him  on  the  super- 
intendent's recommendation  without  a  hearing  in 
violation  of  his  constitutional  right  to  due  process  of 
law.  The  federal  district  court  agreed  and  awarded 
him  56,421  in  damages  to  be  paid  from  the  board's 
public  treasury6  on  the  basis  that  (1)  the  board  was 
the  local  governing  body  for  the  school  district  with 
exclusive  responsibility  and  final  authority  for  the 
administration  of  the  public  schools,  and  (2)  the 
board's  unconstitutional  action  therefore  satisfied 
the  Monell  requirement  of  official  government 
policy  and  permitted  a  Section  1983  lawsuit  for 
money  damages  directly  against  the  district's 
treasury. 


4.  468  F.  Supp.  201  (D.  Del.  1979). 

5.  Lawsuits  against  public  officers  or  employees  in  their  of- 
ficial capacity  are  another  way  of  suing  the  local  administrative 
unit.  Monell.  436  U.S.  at  690.  n.  55.  The  plaintiff  must  satisfy 
the  official  policy  or  custom  requirements  of  Monell  in  order  to 
recover  damages  in  a  Section  1983  lawsuit  against  officers  or 
board  members  sued  in  their  official  capacity.  A  judgment 
against  a  public  officer  in  his  official  capacity  may  be  satisfied 
out  ol  the  unit's  public  funds.  Burt  v.  Board  of  Trustees,  521 
F.2d  1201.  1204  (4th  Cii .  1975).  A  judgment  in  a  Section  1983 
lawsuit  against  a  public  officer  in  his  individual  capacity,  on  the 
other  hand,  mav  be  collected  only  from  that  person's  own  re- 
sources. 

6.  In  Carey  v.  Piphus,  435  U.S.  247  (1978),  the  United 
States  Supreme  Court  held  that  a  plaintiff  who  establishes  a 
denial  of  procedural  due  process  in  a  Section  1983  lawsuit  must 
prove  actual  injury  to  recover  more  than  nominal  damages  (SI). 
The  Court's  decision  in  Carey  overruled  the  prevailing  practice 
of  lower  courts  in  Section  1983  lawsuits  of  awarding  former 
employees  back  pav  from  the  date  of  discharge  until  the  court's 
later  determination  that  the  discharge  was  procedurally  incor- 
rect, even  though  the  court  also  found  that  the  discharge  was  for 
a  valid  reason  and  refused  to  order  the  employee  reinstated. 
Horton  v.  Orange  Countv  Board  of  Education.  464  F.2d  536 
(4th  Cir.  1972).  Government  employees  dismissed  for  a  proper 
reason  but  not  in  technical  compliance  with  due  process  notice 
and  hearing  requirements  must  prove  some  independent  injury. 
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Other  federal  court  decisions  have  also  held  that  a 
local  school  district's  public  funds  may  be  reached  in 
a  Section  1983  lawsuit  to  compensate  a  person  whose 
constitutional  rights  have  been  violated  by  the 
school  board's  official  actions.  In  Stoddard  v.  School 
District  No.  I,7  a  former  teacher  sued  the  board 
under  Section  1983  alleging  that  her  teaching  con- 
tract was  not  renewed  for  reasons  that  violated  her 
First  Amendment  rights.  The  school  district  was 
ordered  to  pay  the  teacher  $33,000  in  compensatory 
damages  after  the  jury  found  that  the  board  had  not 
renewed  her  contract  for  the  following  unconstitu- 
tional reasons:  lack  of  church  attendance,  unattrac- 
tive physical  appearance,  and  the  conduct  of  her 
personal  life.  The  school  district  argued  that  it 
had  followed  the  principal's  recommendation  and 
should  not  be  liable  for  damages  because  Monell 
held  that  a  local  unit  could  not  be  found  liable  for 
constitutional  violations  caused  by  the  independent 
wrongful  acts  of  an  employee.  Nevertheless,  the  ap- 
pellate court  declared  that  the  school  district  was  be- 
ing held  responsible  for  the  board's  actions  rather 
than  the  principal's.  The  fundamental  way  for  the 
school  district  to  act  is  through  its  board  of  trustees; 
official  policy  or  action  by  the  board  of  trustees  that 
violates  someone's  constitutional  rights  is  automati- 
cally school  district  policy,  for  which  the  district  may 
be  held  liable  under  Monell.  Clearly,  a  school  board 
will  be  liable  for  damages  in  a  Section  1983  lawsuit  if 
the  execution  of  a  policy  or  properly  adopted  regula- 
tion violates  someone's  federal  rights.8 

such  as  emotional  distress  caused  by  being  dismissed  without  a 
hearing,  in  order  to  recover  substantial  compensatory  damages. 
The  Fourth  Circuit  Court  of  Appeals,  in  Burt  v.  Abel,  585  F.2d 
613,  616  (4th  Cir.  1978).  held  that  the  damages  principle  an- 
nounced in  Carey  applies  only  to  alleged  deprivations  of  pro- 
cedural due  process.  The  court's  decision  in  Burt  does  not  mean 
that  substantial  damages  will  be  awarded  without  proof  of  ac- 
tual injury  to  plaintiffs  whose  substantive  constitutional  rights 
are  violated.  Instead,  it  is  a  recognition  by  the  court  of  appeals 
that  actual  injury  almost  always  exists  and  is  easier  to  prove  in  a 
lawsuit  to  recover  for  substantive  constitutional  violations. 

7.  590  F.2d  829  (10th  Cir.  1979). 

8.  E.g. ,  Kingsville  Independent  School  District  v.  Cooper. 
611  F.2d  1190  (5th  Cir.  1980)  (school  district  ordered  to  pay- 
substantial  damages  because  board  of  trustees  failed  to  reap- 
point teacher  in  violation  of  her  First  Amendment  rights); 
Atkinson  v.  Babcock  School  District,  410  F.  Supp.  1190  (WD. 
Pa.  1978)  (schoolteacher  granted  judgment  in  Section  1983  ac- 
tion against  school  district  because  board  policy  unconstitu- 
tionally denied  her  the  use  of  accumulated  sick  leave).  See  also 
Goss  v.  San  Jacinto  Junior  College,  588  F.2d  96  (5th  Cir.  1979) 
(junior  college  considered  an  "independent  political  sub- 
division" under  Texas  law  and  ordered  to  pay  $23,400  in  back 
pay  because  board  of  regents  voted  not  to  renew  teacher's  con- 
tract in  violation  of  her  First  Amendment  rights). 


Step  2.  Was  the  violation  of  federal  rights 
caused  by  the  implementation  of  a  decision  by 
a  high-ranking  school  officer  within  the  local 
unit  who  has  been  delegated  final  decision- 
making authority?  (If  the  answer  is  yes,  the 
local  unit  is  liable  under  Monell.  If  not,  go  to 
Step  3.) 


The  analysis  of  a  local  unit's  liability  at  this  stage 
is  closely  related  to  the  analysis  of  the  stage  just  dis- 
cussed except  that  the  entity  to  whom  final  authority 
to  make  official  policy  in  a  particular  area  has  been 
delegated  is  an  individual  school  officer  rather  than 
the  school  board  or  board  of  trustees.  No  cases  have 
been  reported  since  Monell  in  which  a  local  school 
administrative  unit  has  been  held  liable  under  Sec- 
tion 1983  solely  because  of  the  unconstitutional  acts 
of  an  individual  school  officer,  but  a  number  of 
federal  court  cases  have  decided  that  local  govern- 
ments may  be  liable  for  damages  in  a  Section  1983 
lawsuit  because  certain  high-level  officers  author- 
ized to  act  for  the  government  have  taken  un- 
constitutional actions.9  The  principle  of  local  units' 
liability  under  Section  1983  that  has  emerged  from 
those  cases  after  Monell  may  also  be  applied  to  hold 
local  school  units  liable  for  certain  violations  of 
federal  rights  by  high-level  school  officers. 

Suppose,  for  example,  that  a  teacher  told  a  high 
school  principal  that  a  certain  student  had  struck 
her  and  called  her  foul  names.  The  principal  called 
the  student  to  his  office  and  suspended  him  for  ten 
days  after  lecturing  him  about  law  and  order  but  did 
not  tell  him  the  reasons  for  his  dismissal  or  give  him 
a  chance  to  explain.  The  United  States  Supreme 
Court  had  earlier  held  that  such  minimal  due  pro- 
cess requirements  must  be  observed  in  all  student 


9.   The  United  States  Supreme  Court  in  Owen  v.  City  of  In- 
dependence, 48  U.S.L.W.  4389  (1980),  for  example,  held  that 
the  City  of  Independence  could   be  required  to  pay  money      | 
damages  in  a  Section  1983  lawsuit  when  the  discharge  of  an  em- 
ployee by  the  city  manager  was  accompanied  by  false  statements 
at  a  city  council  meeting  that  injured  the  employee's  reputation. 
E.g.,  Himmelbrand  v.  Harrison,  484  F.  Supp.  803  (WD.  Va. 
1980)  (city  may  be  liable  under  Section  1983  for  conduct  of 
single  city  official,   the  city  manager,  who  refused  to  grant  a      | 
dismissed  employee  a  constitutionally  required  hearing  if  the      | 
manager's  action  represented  the  official  position  of  the  city);      j 
North   American  Cold  Storage  Co.   v.   Cook  County,   468  F.      j 
Supp.  424  (N.D.  111.  1979)  (county  may  be  liable  under  Section      j 
1983  for  actions  of  the  county  tax  assessor  who  unconstitution-      \ 
ally  assessed  plaintiffs  property  at  substantially  greater  rates      i- 
than  required  by  ordinance  because  the  assessor  acts  for  the     \ 
county  regarding  property  assessment). 
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suspensions  of  ten  days  or  less  to  avoid  violating  the 
student's  constitutional  rights.10  The  school  district 
could  be  held  liable  in  a  Section  1983  lawsuit  under 
a  Step  2  analysis  for  the  constitutional  violation 
caused  by  the  principal.  A  principal,  at  least  in 
North  Carolina,  may  order  student  suspensions  of 
ten  days  or  less.  Therefore,  his  dismissals  of  students 
for  such  short  periods  constitute  official  action  by 
the  local  unit  because  he  has  final  authority  to  make 
short  dismissals.  If  the  principal's  dismissal  is  un- 
constitutional, the  administrative  unit  may  be  liable 
in  a  Section  1983  lawsuit  after  Monell  because  the 
principal's  action  is  the  action  of  the  school  unit. 

Other  lower  federal  courts  have  used  the  same 
analysis  to  find  that  the  actions  of  a  particular 
public  officer  did  not  constitute  official  policy  for 
which  the  local  government  could  be  held  respon- 
sible." The  reasoning  of  those  cases  also  applies  to 
Section  1983  lawsuits  brought  against  a  school  ad- 
ministrative unit  for  the  actions  of  an  individual 
school  official.  For  example,  suppose  that  a  physical 
education  teacher,  who  suspects  that  one  of  his 
students  is  selling  drugs,  conducts  a  strip  search  of 
every  student  in  order  to  find  the  culprit;  the  search 
turns  up  no  drugs.  Several  students,  upset  by  the 
search,  sue  the  local  school  district  under  Section 
1983,  claiming  that  the  teacher  acted  for  the  district 
when  he  violated  their  right  to  be  free  from  unrea- 
sonable searches  and  seizures.  The  local  school  unit 
could  not  be  held  liable  under  a  Step  2  analysis 
because  the  teacher  had  not  been  delegated  au- 
thority to  conduct  searches  of  students;  the  un- 
constitutional searches  constituted  independent, 
wrongful  acts  by  the  teacher  for  which  the  local 
school  unit  may  not  be  held  liable.  The  official  ac 
tion  by  the  school  board  or  someone  authorized  to 
act  for  the  board  that  is  necessary  to  make  the  local 
unit  liable  under  Monell  is  absent.  At  least  one 
federal  court  has  also  decided  that  a  local  governing 
body  may  not  be  liable  in  a  Section  1983  lawsuit  if 
the  violations  of  federal  rights  by  a  high-level  officer 
authorized  to  make  policy  in  a  certain  area  are  cor- 
rupt and  taken  for  his  own  personal  gain.12 

10.  Goss  v.  Lopez.  419  U.S.  565  (1975). 

11.  E.g.,  Tyler  v.  Woodson.  597  F.2d  643  (8th  Cir.  1979) 
(county  may  not  be  held  liable  for  confiscation  of  prisoners 
legal  papers  by  social  worker  because  social  worker  had  not  been 
delegated  authority  to  confiscate  legal  papers). 

12.  In  Hoopes  v.  Citv  of  Chester.  473  F.  Supp.  1214  (E.D. 
Pa.  1 979).  the  former  police  chief  sued  the  City  of  Chester  under 
Section  1983  alleging  that  the  mayor  discharged  him  in  violation 
of  his  First  Amendment  rights  because  he  testified  as  a  prosecu 


A  few  general  observations  at  this  stage  in  the 
analytical  framework  can  be  made  about  the  poten 
tial  liability  of  the  school  administrative  unit.  A 
school  officer  must  have  final  authority  to  make  a 
particular  decision  before  his  unconstitutional  ac- 
tion can  make  the  unit  liable  in  a  Section  1983 
lawsuit.  This  final  authority  to  act  for  the  school 
governing  body  in  a  specific  area  may  be  granted  by 
statute,13  though  it  may  also  be  obtained  through  a 
proper  administrative  delegation.  Unconstitutional 
action  taken  against  a  single  individual  by  such  a 
school  officer  may  make  the  unit  liable  if  it  is  the  last 
action  taken  by  the  unit  in  the  matter.  Finally,  the 
unconstitutional  action  of  a  school  officer  with  final 
authority  to  act  for  the  local  school  administrative 
unit  will  not  make  the  unit  liable  if  it  is  taken  for  the 
officer's  personal  gain  rather  than  to  further  a  legiti- 
mate educational  purpose. 

Step  3.  Was  the  violation  of  federal  rights 
caused  or  encouraged  by  the  deliberate  failure 
of  high-ranking  school  officers  to  take  remedial 
action  in  the  face  of  a  known  pattern  of  similar 
violations  by  subordinate  school  officers  or 
employees?  (If  the  answer  is  yes,  the  school  ad- 
ministrative unit  is  liable  under  Monell.  If  not. 
go  to  Step  4.) 

Many  Section  1983  lawsuits  brought  against  local 
governments  since  Monell  have  alleged  that  some- 
one's federal  rights  were  violated  because  high- 
ranking  public  officers  failed  to  take  action  that 
could  have  prevented  the  violation.  Local  govern- 
ments have  not  been  held  liable  in  such  suits  for  the 
negligent  failure  of  high-level  officers  to  take  pre- 
ventive action.14  A  reckless  failure  to  act  by  supervi- 


ai  the  mayoi 


trial.  The  former  police 


uid  that  the  mayor's  arbitrary  control  over  the  poli< 
department    for   his   personal   gain   constituted   an   unconstit 


tional  "custom"  of  the  city.  The  federal  district  court  decided 
that  unconstitutional  action  taken  for  personal  gain  by  an  of- 
ficer authorized  to  make  city  policy  may  not  result  in  govern 
mental  liability.  The  same  principle  would  apply  to  bar  the 
school  unit's  liability  for  unconstitutional  actions  of  high-level 
school  officers  taken  for  personal  gain. 

13.  N.C.  Gen.  Stat.  §  115  147.  for  example,  authorizes  a 
North  Carolina  principal  to  suspend  students  who  violate  school 
rules  for  a  period  not  greater  than  ten  days.  A  school  adminis 
trative  unit  could  be  required  to  pay  damages  in  a  Section  1983 
lawsuit  if  the  principal  suspended  a  student  in  violation  of  the 
student's  constitutional  rights. 

14.  The  United  States  Supreme  Court  has  never  decided  as  a 
general  principle  whether  simple  negligence  can  give  rise  to  Sec- 
tion 1983  liability.  Baker  v.  McCollan.  25  Crim.  L.  Rep.  3221. 
3222  (1979).  Of  course,  the  Court  has  held  that  more  than  a 
negligent  denial  of  prison  medical  care  must  be  established 
before  a  person  may 


under  Section  1983  for  a  violati 
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sory  officers  that  causes  a  violation  of  federal  rights 
must  be  established  in  order  to  impose  governmental 
liability.  Moreover,  such  a  failure  will  not  be  con- 
sidered sufficiently  reckless  to  hold  a  local  govern- 
ment liable  in  a  Section  1983  lawsuit  unless  it  is  con- 
nected with  a  past  pattern  of  similar  misconduct. 
Although  the  principles  of  liability  established  in 
these  cases  apply  to  Section  1983  lawsuits  against 
school  administrative  units,  it  is  less  likely  that  a 
local  school  unit  will  be  found  liable  under  a  Step  3 
analysis  than  under  other  analyses. 

To  succeed  in  a  Section  1983  lawsuit  against  a 
school  administrative  unit  alleging  that  the  failure 
of  responsible  school  officers  to  take  remedial  action 
in  the  face  of  a  known  pattern  of  similar  violations 
constitutes  an  official  policy  or  custom  that  en- 
courages further  violations  of  federal  rights,15  a 
plaintiff  must  cite  specific  acts  of  past  misconduct. 
For  example,  suppose  that  the  physical  education 
teacher  discussed  above  has  been  conducting  strip 
searches  of  his  students  at  least  once  a  week  for  the 
entire  semester.  The  parents  of  several  students  have 
complained  about  the  practice  to  the  principal  and 
superintendent.  Both  school  officers  are  concerned 
about  the  use  of  drugs  in  the  school  and  have  taken 
no  action  against  the  teacher.  The  school  adminis- 

of  his  Eighth  Amendment  rights.  Estelle  v.  Gamble.  97  S.  Ct. 
285  (1976).  The  Fourth  Circuit  Court  of  Appeals  has  suggested, 
however,  that  under  certain  circumstances  a  person  may  recover 
under  Section  1983  for  the  negligent  violation  of  his  rights  by 
public  officers.  Withers  v.  Levine.  615  F.2d  158  (4th  Cir.  1980) 
(dicta).  Apparently,  the  Fourth  Circuit  would  require  a  per 
vasive  and  unreasonable  risk  of  a  constitutional  violation  before 
a  negligent  failure  to  prevent  the  violation  by  public  officers 
could  result  in  Section  1983  liability.  In  fact,  a  failure  to  act 
under  such  circumstances  probably  constitutes  recklessness  and 
suggests  that  the  Fourth  Circuit  would  follow  those  courts  that 
have  required  a  past  pattern  of  misconduct  before  the  failure  of 
supervisory  school  officers  to  take  remedial  action  can  make  the 
school  administrative  unit  liable  under  Section  1983. 

15.  E.g.,  Bready  v.  Geist.  83  F.R.D.  432  (E.D.  Pa.  1979) 
(Section  1983  lawsuit  against  township  based  on  inaction  by 
supervisor  was  dismissed  before  trial  because  plaintiff  did  not 
plead  specific  incidents  of  past  misconduct);  Schramm  v. 
Krischell.  84  F.R.D.  294  (D.  Conn.  1979)  (Section  1983  lawsuit 
against  city  based  on  failure  to  supervise  dismissed  before  trial 
because  allegations  of  past  misconduct  were  not  supported  "by 
detailed  reference  to  specific  incidents");  Lodermeier  v.  City  of 
Sioux  Falls,  458  F.  Supp.  1202  (DSD.  1978)  (city  granted  judg- 
ment before  trial  because  Section  1983  lawsuit  based  on  inaction 
by  supervisor  did  not  state  specific  and  persistent  practices  of 
past  misconduct  that  would  amount  to  governmental  custom); 
Smith  v.  Ambrogio,  456  F.  Supp.  1 130  (D.  Conn.  1978)  (Section 
1983  lawsuit  against  town  based  on  failure  of  supervisors  to 
discipline  for  past  violations  dismissed  for  failure  to  allege 
specific  incidents  of  past  misconduct). 


trative  unit  may  not  be  held  liable  for  the  teacher's  h 
unconstitutional  conduct  under  a  Step  2  analysis  ^ 
because  he  had  not  been  delegated  authority  to  act 
for  the  unit  and  conduct  searches;  but  a  student 
might  succeed  in  a  Section  1983  lawsuit  against  the 
unit  under  a  Step  3  analysis  alleging  that  inaction  by 
the  principal  and  superintendent,  who  knew  of  a 
pattern  of  unconstitutional  actions  by  the  teacher, 
amounted  to  an  official  policy  of  encouraging  future  I 
violations.  Unlike  the  plaintiffs  in  many  Section 
1983  lawsuits  against  local  governments  for  failure 
to  prevent  police  misconduct,  a  student  in  this 
hypothetical  case  will  be  able  to  allege  specific  in- 
cidents of  similar  misconduct  in  the  past  sufficient  to 
constitute  a  pattern  of  misconduct  that  will  avoid 
dismissal  of  the  lawsuit.16  The  failure  of  responsible 
school  officials  to  take  remedial  action  in  the  face  of 
a  pattern  of  unconstitutional  conduct  may  be  con- 
sidered sufficiently  reckless  to  hold  the  local  school 
unit  liable  in  a  Section  1983  lawsuit  under  a  Step  3 
analysis. 

Step  4.  Was  the  violation  of  federal  rights 
caused  by  the  independent,  isolated  act  of  a 
school  officer  or  employee  who  lacked  the 
authority  to  make  final  policy  for  the  school 
administrative  unit?  (If  Step  4  is  reached  and 
answered  in  the  affirmative,  the  local  unit  is 
not  liable  under  Monell.) 

The  school  administrative  unit  is  not  liable  at  this 
stage  of  the  analysis,  because  reaching  this  stage 
means  that  the  facts  of  the  case  do  not  fall  within 
one  of  the  generally  recognized  theories  of  liability 
by  local  units.  The  fact  that  it  employs  someone  who 
violates  another's  constitutional  rights  does  not  of 
itself  mean  that  a  local  governing  body  can  be  held 
liable  in  a  Section  1983  lawsuit.17  Suppose,  for  ex- 
ample, that  the  faculty  adviser  to  a  student  news- 
paper  confiscates  one  issue  that  deals  with  homosex- 
ual rights  because  he  believes  that  most  readers  will 
consider  the  subject  offensive.  The  newspaper's  stu- 
dent editor  brings  a  Section  1983  lawsuit  against 
the  school  governing  body  alleging  that  his  First  j 
Amendment  guarantee  of  free  expression  has  been     | 


16.  See  Ellis  v.  City  of  Chicago,  478  F.  Supp.  333  (N.D.  111. 
1979)  (Section  1983  lawsuit  against  the  city  based  on  supervisor 
inaction  that  alleged  three  specific  instances  of  constitutional 
violations  by  police  against  plaintiff  within  the  past  two  years 
established  a  pattern  of  misconduct  sufficient  to  avoid  dismissal 
of  the  suit). 

17.  E.g.,  Reimer  v.  Short.  578  F.2d  621  (5th  Cir.  1978)  (city 
not  liable  in  Section  1983  lawsuit  for  independent  actions  of  two      i; 
police  officers  who  unconstitutionally  harassed  a  salvage  yard     || 
owner  by  conducting  a  series  of  warrantless  searches). 
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violated.  Even  assuming  that  the  student's  constitu- 
tional rights  were  violated  by  the  faculty  member's 
actions,  the  school  administrative  unit  may  not  be 
found  liable  because  the  violation  was  not  caused  by 
its  official  policy.  The  adviser  was  not  authorized  to 
censor  the  student  newspaper,  and  therefore  his  ac- 
!  tions  may  not  be  said  to  represent  official  policy.  In- 
stead, his  actions  constituted  an  independent, 
wrongful  act  by  an  employee  for  which  a  school 
governing  body  may  not  be  held  liable.  Also,  the 
school  administrative  unit  should  not  be  found 
liable  in  a  Section  1983  lawsuit  if  a  school  officer  au- 
thorized to  take  a  particular  action  ignores  school 
board  policy  and  violates  someone's  rights.  The  gov- 
erning body  should  not  be  held  liable,  for  example, 
|  if  the  principal  dismisses  a  student  without  giving 
|  him  due  process  required  by  a  school  board  regula- 
tion because  such  a  disregard  for  official  policy 
amounts  to  an  independent,  wrongful  act  for  which 
the  local  unit  is  not  responsible. 


School  Boards  Sued  Under  Section  1983 

Not  Entitled  to  Qualified  Good-Faith 
Immunity — Owen  v.  City  of  Independence 

In  Monell  the  United  States  Supreme  Court  held 
that  local  governing  bodies  were  not  entitled  to  ab- 
solute immunity  from  damage  liability  in  lawsuits 
brought  under  Section  1983.  It  did  not  address 
whether  local  units  were  entitled  to  any  lesser  form 
of  immunity,  such  as  the  qualified  good-faith  im- 
munity accorded  public  officers.  Public  officers  who 
violate  someone's  constitutional  rights  have  quali- 
fied good-faith  immunity  and  are  not  required  to 
pay  damages  if  they  acted  without  malice  and  in  ac- 
cord with  settled,  undisputed  law.18  A  number  of 
lower  federal  courts  decided  after  Monell  that  local 
governing  bodies  were  also  entitled  to  qualified  im- 
munity from  damage  liability  under  Section  1983  if 
the  public  officers  responsible  for  the  unconstitu- 
tional official  policy  acted  without  malice  and  in  ac- 
cord with  settled  law.  In  Owen  v.  City  of  Indepen- 
dence, "  however,  the  United  States  Supreme  Court 
rejected  that  approach  and  held  that  local  govern- 
ing bodies,  which  includes  school  boards  and  com- 
munity colleges,  sued  under  Section  1983  are  not  en- 
titled to  any  immunity  from  liability  for  damages. 
The  decision  also  provides  an  interesting  example  of 
conduct  that  will  be  considered  official  policy  suffi- 
cient to  establish  the  liability  of  the  local  school  unit 


18.  Wood  v.  Strickland,  420  U.S.  308  (1975). 

19.  48  U.S.L.W.  4389  (1980). 


under  Section  1983.  To  assess  the  impact  of  the  deci- 
sion, we  must  first  understand  the  complicated  facts 
of  the  Owen  case. 

The  city  manager  had  appointed  Owen  to  an  in- 
definite term  as  police  chief.  An  investigation  into 
the  management  of  the  police  department's  prop- 
erty room  several  years  later  revealed  serious  ad- 
ministrative irregularities  but  no  criminal  law  viola- 
tions. The  city  manager  reviewed  the  investigative 
report  and  asked  Owen  to  accept  a  lower  position  in 
the  department  or  be  dismissed.  He  also  issued  a 
public  statement  addressed  to  the  mayor  and  the 
city  council  that  summarized  the  results  of  the  in- 
vestigation without  reference  to  Owen.  Owen  con- 
sulted an  attorney  and  sent  the  city  manager  a  letter 
demanding  written  notice  of  the  charges  against  him 
and  an  opportunity  to  respond  to  the  charges  at  a 
public  hearing. 

Councilman  Roberts  requested  and  received  a 
copy  of  the  investigative  report.  He  read  a  prepared 
statement  at  the  next  regularly  scheduled  city  coun- 
cil meeting  that  included  the  following  allegations: 
(1)  Owen  had  taken  police  department  property 
(TV  sets)  for  his  own  use;  (2)  narcotics  had  "mysteri- 
ously disappeared''  from  Owen's  office;  and  (3)  traf 
fie  tickets  had  been  manipulated.  At  the  close  of  his 
statement,  Roberts  moved  that  the  investigative 
reports  be  released  to  the  news  media  and  turned 
over  to  the  prosecutor  for  presentation  to  the  grand 
jury.  The  motion  also  directed  the  city  manager  to 
take  "appropriate  action  against  those  persons  in- 
volved in  illegal,  wrongful,  or  gross  inefficient  ac- 
tivities brought  out  in  the  investigative  reports.''  The 
council  passed  the  motion. 

The  following  day  the  manager  dismissed  Owen 
without  any  statement  of  reasons.  The  news  media 
gave  prominent  coverage  to  the  council's  action  and 
linked  Owen's  discharge  to  the  property  room  in- 
vestigation. The  prosecutor  presented  the  investiga- 
tive reports  to  the  grand  jury,  which  did  not  return 
an  indictment.  The  investigative  reports  were  never 
released  to  the  public,  and  no  other  action  was  taken 
by  the  city  council  or  the  city  manager.  Owen  sued 
the  City  of  Independence,  the  manager,  and  the 
council  members  in  their  official  capacities  and 
alleged  that  his  discharge  deprived  him  of  liberty 
and  property  without  due  process  of  law.  He  re 
quested  a  hearing  on  the  reasons  for  his  discharge. 

The  Fourteenth  Amendment's  due  process  clause 
says  that  no  person  may  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law,  which  re- 
quires prior  notice  of  the  reasons  for  the  deprivation 
and  a  hearing  to  consider  those  reasons.  The  trial 
court  entered  judgment  in  favor  of  the  defendants 
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for  two  reasons:  (1)  Owen  had  no  property  interest 
in  his  job  that  is,  no  continued  right  to  public 
employment  and  was  not  entitled  to  notice  and  a 
hearing  before  his  dischage;  and  (2)  his  discharge 
did  not  deprive  him  of  a  liberty  interest  in  his  profes- 
sional reputation  no  stigma  of  illegal  or  immoral 
conduct  was  created  and  he  was  not  entitled  to  a 
name-clearing  hearing.  The  Eighth  Circuit  Court  of 
Appeals  disagreed  in  part  and  held  that  the  city 
council's  official  action  in  releasing  "false  charges'' 
against  Owen  at  the  same  time  the  city  manager 
discharged  him  blackened  his  reputation  and 
deprived  him  of  liberty  without  due  process  of  law. 
Nevertheless,  the  appeals  court  affirmed  the  trial 
court's  judgment  and  held  that  the  city  was  entitled 
to  immunity  from  liability  for  damages  because  its 
officers  acted  in  good  faith  and  without  malice. 

Although  the  Owen  case  involved  a  Section  1983 
lawsuit  against  a  local  government,  the  decision  also 
applies  to  similar  lawsuits  against  school  administra- 
tive units.  Its  best-known  aspect  is  its  holding  that  a 
local  governing  body  may  not  rely  on  the  good  faith 
of  its  officers  as  a  defense  to  liability  under  Section 
1983.  The  issue  of  whether  the  local  unit  was  enti- 
tled to  qualified  good-faith  immunity,  however,  was 
not  reached  until  after  Owen  had  established  that 
the  official  policy  of  the  governing  body  caused  a 
violation  of  his  constitutional  rights.20  Here  we  will 
consider  the  interpretation  of  the  Monell  standard 
of  local  governing  body  liability  in  the  Owen  case 
before  assessing  the  significance  of  the  Court's  deci- 
sion to  deny  qualified  immunity  to  local  units  sued 
under  Section  1983. 

In  Monell  the  Court  held  that  a  local  governing 
body  could  be  liable  in  a  Section  1983  lawsuit  only  if 
official  action  caused  the  constitutional  violation.  A 
local  governing  body  may  not  be  liable,  on  the  other 
hand,  for  constitutional  violations  caused  solely  by 
the  independent  acts  of  its  employees  or  officers. 
The  Eighth  Circuit  Court  of  Appeals  in  Owen  de- 
cided that  the  city's  official  actions  violated  Owen's 
constitutional  rights  by  harming  his  reputation  and 
depriving  him  of  liberty  without  due  process  of  law. 
The  Supreme  Court  agreed.21  Justice  Brennan's  ma- 
jority opinion   stated   that   the   "city —  through   the 


20.  Last  term  the  United  States  Supreme  Court,  in  Gomez  v. 
Toledo,  48  U.S.L.W.  4600  (1980),  held  that  the  plaintiff  in  a 
Section  1983  lawsuit  need  not  allege  that  the  defendant  acted  in 
bad  faith  in  order  to  avoid  having  his  lawsuit  dismissed  before 
trial;  instead  the  burden  is  on  the  defendant  specifically  to  raise 
good  faith  as  an  affirmative  defense  to  the  lawsuit. 

21.  "[W]e  have  no  doubt  that  the  Court  of  Appeals  correctly 
concluded  that  the  city's  actions  deprived  [Owen]  of  liberty 
without  due  process  of  law."  48  U.S.L.W.  at  4392,  n.  13. 


unanimous  resolution  of  the  City  Council-  released     | 
to  the  public  an  allegedly  false  statement  impugning    t( 
[Owen's]  honesty  and  integrity."22  But  the  facts  of 
the  case  do  not  appear  to  support  that  conclusion. 

The  city  manager,  not  the  council,  had  exclusive 
statutory  authority  to  fire  Owen.  The  manager  in 
fact  dismissed  Owen  without  a  public  statement  of 
reasons.  The  council  passed  a  neutral  resolution  I 
without  specific  reference  to  Owen  that  called  for 
the  release  of  the  investigative  reports  to  the  pro- 
secutor and  directed  the  manager  to  take  appropri- 
ate action  against  the  persons  involved  in  the  alleged 
wrongful  activities.23  These  actions  may  both  repre- 
sent official  policy,  but  neither  of  them  harmed  I 
Owen's  reputation.  The  only  action  that  clearly  in- 
jured Owen's  reputation  was  Councilman  Roberts' 
independent  action  in  accusing  Owen  by  name  of 
certain  gross  improprieties.  Councilman  Roberts 
had  absolutely  no  authority  to  participate  in  dismiss-  I 
ing  Owen,  and  his  unauthorized  comments  at  the 
council  meeting  seem  to  be  the  type  of  independent  i 
acts  by  a  government  officer  for  which  the  local 
government  should  not  be  held  liable.  But  the 
Court's  decision  relied  heavily  on  the  fact  that  the 
press  prominently  featured  Roberts'  accusations  and 
linked  them  with  the  council's  neutral  resolution 
and  Owen's  dismissal  the  next  day.  Even  though  the 
statements  that  damaged  Owen's  reputation  were 
not  made  by  the  city  manager  in  the  course  of  the  of- 
ficial discharge,  the  Court  found  that  Roberts' 
harmful  statements  at  the  council  meeting  and  the 
council's  neutral  resolution  roughly  contemporane- 
ous with  Owen's  discharge  amounted  to  official  gov- 
ernment action  that  harmed  Owen's  reputation  and 
deprived  him  of  liberty  without  due  process  of  law. 

Notwithstanding  the  confused  reasoning  of  the 
Owen  decision,  it  contains  some  lessons  for  local 
school  board  attorneys  concerning  the  dismissal  of 
school  employees.  Members  of  school  boards  and 
boards  of  trustees,  principals,  superintendents,  and 
community  college  administrators  should  be  warned 
to  say  nothing  at  official  meetings  of  the  administra- 
tive unit  that  might  damage  a  school  employee's 
reputation.  Discussions  about  an  employee's  perfor- 
mance that  might  harm  his  reputation  should  take 
place  only  in  executive  session.24  The  fact  that  the 


22.  Id. 

23.  The  council  action  also  directed  that  the  investigative 
reports  be  released  to  the  news  media.  The  reports  were  never 
released  to  the  news  media  and  the  grand  jury  did  not  return  an 
indictment. 

24.  See  generally,  D.  Lawrence,  Open  Meetings  and  Local 
Governments  in  North  Carolina  11-13  (Chapel  Hill:  Institute 
of  Government.  1979). 
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stigmatizing  charges  were  made  during  the  govern- 
ing board's  official  deliberations  does  not  protect  the 
school  administrative  unit  against  liability  in  a  Sec- 
tion 1983  lawsuit.25  It  is  unclear,  however,  wheth- 
er the  unit  may  be  held  liable  for  defamatory 
statements  about  a  dismissed  employee  made  by  a 
school  officer  at  some  place  other  than  a  governing 
board  meeting.  For  example,  would  the  result  in 
Owen  have  been  the  same  if  Councilman  Roberts 
had  called  a  press  conference  to  accuse  Owen  of 
gross  improprieties?  Probably  not.  In  its  decision 
the  Court  suggested  that  the  council's  passage  of 
Roberts'  neutral  motion  after  his  defamatory  pre- 
amble had  the  effect  of  officially  adopting  his  state- 
ments that  injured  Owen's  reputation;  it  probably 
would  have  reached  a  different  result  if  Roberts  had 
made  his  statements  away  from  the  council  meeting. 
If  a  school  officer  does  make  a  defamatory  statement 
about  a  school  employee  at  a  school  board  meeting. 
the  other  board  members  should  take  some  official 
action  to  indicate  that  he  does  not  speak  for  the 
board.  In  Owen  the  council  seemed  to  endorse 
Roberts'  allegations  by  adopting  his  neutral  motion 
without  denying  responsibility  for  his  earlier  defam 
atory  statements.  While  an  official  denial  under 
such  circumstances  may  not  always  protect  against 
liability,  it  is  wiser  than  inaction. 

By  far  the  most  significant  aspect  of  the  Owen 
decision  is  its  holding  that  a  local  governing  body  is 
strictly  liable  for  constitutional  violations  caused  by 
its  employees  or  officers  in  executing  official  policy. 
A  local  school  administrative  unit  is  not  protected 
against  liability  for  damages  in  a  Section  1983 
lawsuit  even  if  its  employees  acted  in  good  faith  and 
could  not  have  predicted  at  the  time  that  their  ac- 
tions would  be  declared  unconstitutional.  In  Owen, 
for  example,  the  United  States  Supreme  Court  case 
that  first  announced  the  principle  that  a  discharged 
public  employee  is  constitutionally  entitled  to  a 
name-clearing  hearing  if  his  employer  makes  a  pub- 
lic statement  that  might  seriously  damage  his  stand- 
ing and  reputation  in  the  community  was  decided 
ten  weeks  after  the  city  manage:  dismissed  Owen.26 
The  city  officials  had  no  way  to  know  that  the  public 
statements  that  harmed  Owen's  reputation  would 
violate  his  constitutional  rights  and  entitle  him  to  a 
name-clearing  hearing. 

The  basic  rationale  for  the  Court's  decision  in 
Owen  was  that  any  immunity  granted  to  local 
governing    bodies     including    school    districts    and 

2">.  Official  polic)  is  necessary  foi  liabilit)  ol  the  governing 
fed)  under  Monell,  and  no  policy  is  more  official  than  one 
Bade  at  .i  formal  meeting  ol  the  governing  board 

26.   Board  of  Regents  v,  Roth,   IDS  I'  S    564(1972). 


community  colleges  — would  leave  persons  whose 
constitutional  rights  were  violated  because  of  official 
policy  without  the  broad  Section  1983  remedy  in- 
tended by  Congress.  Moreover,  the  Court  found  that 
local  governing  bodies  would  not  be  deterred  from 
enacting  unconstitutional  policies  if  they  were  en- 
titled to  the  same  qualified  good-faith  immunity 
from  damages  accorded  public  officers.  It  predicted 
that  the  threat  of  strict  local  unit  liability  for  con- 
stitutional violations  will  not  chill  the  decisiveness  of 
school  officials  and  restrict  their  flexibility  by  mak- 
ing them  afraid  to  respond  to  local  educational 
needs.  Although  the  Court's  arguments  in  support  of 
its  Owen  decision  may  be  criticized,27  the  effect  of 
the  decision  is  to  increase  significantly  the  possibility 
that  a  local  school  unit  can  be  held  liable  under  Sec- 
tion 1983. 

One  consequence  of  the  Owen  decision  is  that  the 
entire  risk  of  loss  arising  from  violations  of  federal 
rights  caused  by  official  action  is  allocated  to  the 
governmental  unit.  Implicit  in  the  Court's  decision 
is  a  clear  message  to  school  boards  that  one  prudent 
means  of  protecting  the  local  treasury  from  poten- 
tially crippling  judgments  in  Section  1983  lawsuits  is 
to  purchase  liability  insurance.  In  a  sense,  there  is 
no  other  way  to  reconcile  a  decision  that  subjects 
local  units  to  liability  for  actions  that  were  reason- 
able and  constitutional  when  taken.  It  is  important 
for  a  school  board  attorney  to  examine  the  govern- 
ment's liability  insurance  policy,  if  there  is  one,  to 
determine  whether  it  sufficiently  protects  the  local 
unit  against  the  expanded  potential  for  liability  for 
damages  under  Section  1983  after  Monell  and 
Owen.  For  example,  he  should  decide  whether  the 
liability  insurance  contract  covers  damages  caused 
by  violations  of  federal  civil  rights.  Also,  the  at- 
torney should  make  sure  that  the  school  administra- 
tive unit  is  protected  in  a  Section  1983  lawsuit 
against  it  that  does  not  name  a  specific  school  officer 
or  employee  as  a  defendant.  If  the  school  board  has 
not  purchased  liability  insurance  in  the  past,  now 
may  be  a  good  time  to  survey  the  market  and  recon- 
sider that  decision  in  light  of  Owen.  Or  the  board 
might  consider  implementing  a  rational  self- 
insurance  plan.  Damage  awards  in  Section  1983 
lawsuits  for  the  violation  of  constitutional  rights  by 


27.  The  Court  did  not  agree  that  the  threat  of  strict 
municipal  liability  could  inhibit  decisions  by  public  officers.  In 
fact,  it  stated  that  public  officers  should  become  more  responsi- 
ble and  that  each  public  decision-maker  should  carry  the  bur- 
den of  determining  "whether  his  decision  comports  with  consti- 
tutional mandates.'  48  U.S.L.W.  at  -1398.  (In  Owen,  however, 
the  decision-maker  could  not  possibly  have  predicted  thai  Ins 
decision  would  be  declared 
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school  officers  have  generally  been  lower  than 
awards  for  constitutional  violations  by  other  public 
employees,  such  as  police  officers.  Self-insurance 
therefore  might  be  a  logical  alternative  for  boards. 
The  Owen  decision  places  a  premium  on  having 
school  officials  consult  the  board  attorney  if  there  is 
a  question  about  the  constitutionality  of  a  contem- 
plated action.  Board  members  and  administrators 
cannot  always  predict  whether  a  contemplated  ac- 
tion will  be  constitutional.  The  need  for  a  particular 
action  may  outweigh  the  risk  that  the  action  will  be 
declared  unconstitutional  and  that  the  school  unit 
will  be  liable  for  damages,  but  the  action  should  not 
be  taken  in  ignorance  of  its  possible  legal  conse- 
quences. 

Section  1983  Permits  Lawsuits  to  Recover 
for  Violations  of  Federal  Statutory  Rights — 

Maine  v.   Thiboutot 

Section  1983  is  a  remedial  statute  that  creates  the 
right  to  bring  a  lawsuit  to  recover  damages  under 
certain  circumstances.  It  provides  that  a  person  may 
bring  such  a  lawsuit  if  he  has  been  deprived  of  rights 
secured  by  "the  Constitution  and  laws."  Most  courts 
had  assumed  that  the  language  of  Section  1983  au- 
thorized only  lawsuits  to  recover  for  violations  of  a 
federal  constitutional  right.  As  a  result  of  the  restric- 
tive interpretation  given  Section  1983,  a  person  de- 
prived of  rights  conferred  by  a  federal  statute  could 
not  sue  and  recover  solely  for  the  statutory  violation 
unless  the  statute  expressly  or  implicitly  authorized 
such  a  lawsuit.  In  Maine  v.  Thiboutot™  however, 
the  United  States  Supreme  Court  held  that  Section 
1983  in  fact  does  authorize  a  person  whose  rights 
under  a  federal  statute  have  been  violated  to  sue  for 
damages. 

The  plaintiffs,  Lionel  and  Joline  Thiboutot,  had 
eight  children,  three  of  whom  were  Lionel's  from  a 
previous  marriage.  The  Maine  Department  of  Hu- 
man Services  informed  Lionel  that  in  computing  the 
AFDC  (Aid  to  Families  with  Dependent  Children) 
benefits  to  which  he  was  entitled  for  his  first  three 
children  it  would  no  longer  make  allowance  for  the 
money  spent  to  support  his  other  children.  The 
Thiboutots  brought  a  Section  1983  lawsuit  claiming 
that  they  were  deprived  of  welfare  benefits  because 
of  the  state's  incorrect  interpretation  of  the  Social 
Security  Act.  The  lower  courts  agreed  and  ordered 
the  state  to  pay  the  Thiboutots  the  benefits  that  had 
been  improperly  denied.  The  Supreme  Court  ruled 
that    Section    1983    authorizes    lawsuits    to   enforce 


rights  guaranteed  under  a  federal  statute  (though 
not  if  the  statute  provides  an  exclusive  remedy);  that 
authorization  is  not  limited  to  lawsuits  to  recover  for 
federal  constitutional  or  civil  rights  law  violations. 

Several  points  need  to  be  made  about  the  poten- 
tial impact  of  Thiboutot  on  the  liability  of  school 
administrative  units.  The  Owen  decision  that  local 
governing  bodies  are  strictly  liable  for  damages  in 
lawsuits  brought  under  Section  1983,  when  coupled 
with  Thiboutot,  will  encourage  persons  harmed  by 
the  administration  of  a  federal-state  cooperative 
school  program  to  sue  the  local  school  administra- 
tive unit.  A  local  unit's  improper  administration  of  a 
federal  grant  program  such  as  the  Comprehensive 
Employment  and  Training  Act  of  1978  (CETA),  the 
Elementary  and  Secondary  Education  Act  of  1965, 
or  the  Emergency  School  Aid  Act,  for  example 
—  could  result  in  a  recovery  under  Section  1983 
against  the  unit.  A  school  unit  might  also  be  liable 
under  Section  1983  if  its  official  policy  deprives  a 
person  of  rights  secured  by  a  federal  statute  not  con- 
nected with  a  cooperative  program,  such  as  the 
Family  Educational  Rights  and  Privacy  Act  of  1974. 
The  Thiboutot  decision  has  added  to  the  potential 
liability  of  local  governing  bodies  under  Section 
1983  and  will  increase  the  number  of  lawsuits  filed 
against  local  units. 

Section  1983  lawsuits  against  school  administra- 
tive units  solely  for  the  violation  of  a  federal  statute 
are  subject  to  a  limitation  that  may  restrict  the  lia- 
bility of  the  local  units'  treasury.  A  plaintiff  must 
establish  that  a  federal  statute  authorizes  the  federal 
courts  to  entertain  his  type  of  lawsuit  in  order  to 
avoid  having  the  case  dismissed  before  trial.  The 
federal  jurisdictional  statute  that  empowers  the 
federal  courts  to  consider  most  Section  1983  claims 
is  28  U.S.C.  §  1343(3),  but  it  permits  only  lawsuits  to 
recover  for  the  deprivation  of  rights  "secured  by  the 
Constitution  of  the  United  States  or  by  any  act  of 
Congress  providing  for  equal  rights.  .  .  .  "29  A  plain- 
tiff who  is  deprived  of  rights  in  violation  of  a  federal 
statute  relating  to  schools  that  does  not  involve  equal 
or  civil  rights  therefore  must  show  that  a  different 
jurisdictional  statute  authorizes  the  federal  courts  to 
consider  his  Section  1983  lawsuit.  Federal  statute  28 
U.S.C.  §  1331(a)  permits  federal  district  courts  to 
consider  lawsuits  involving  a  federal  statute  in- 
cluding Section  1983 -if  the  amount  in  controversy 
exceeds  $10,000.  Thus  a  plaintiff  must  claim  dam- 
ages greater  than  $10,000  in  order  to  recover  in  fed- 
eral court  for  the  violation  of  a  federal  statute  that 
does  not  involve  equal  or  civil  rights. 


28.   48  U.S.L.W.  4859  (1980). 


29.   28  U.S.C.  §  1343(3)  (1976). 
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The  $10,000  amount-in-controversy  requirement 
is  a  jurisdictional  hurdle  that  will  be  cleared  in  most 
Section  1983  lawsuits  against  school  administrative 
units.  Unless  it  appears  to  a  legal  certainty  that  the 
plaintiff  cannot  recover  the  amount  (over  $10,000) 
demanded,  a  federal  court  must  find  that  the  juris- 
dictional amount  requirement  has  been  satisfied.30 
But  it  is  important  to  scrutinize  the  allegations 
carefully,  because  many  frivolous  lawsuits  have  been 
brought  under  Section  1983.  Also,  suppose  that  a 
person  who  is  being  trained  under  CETA  alleges 
that  an  incorrect  interpretation  of  the  regulations  by 
his  school  employer  has  improperly  reduced  his 
basic  weekly  allowance  and  claims  in  a  Section  1983 
lawsuit  that  his  damages  exceed  $10,000.  Since  the 
loss  of  a  specific  sum  over  a  definite  period  is  al- 
leged, it  may  be  possible  to  establish  to  a  legal  cer- 
tainty that  the  actual  damages  do  not  exceed 
$10,000.  Under  these  circumstances  a  plaintiffs  Sec- 
tion 1983  lawsuit  against  the  school  administrative 
unit  may  be  dismissed  for  lack  of  jurisdiction.3' 

The  Eleventh  Amendment  prohibits  lawsuits  in 
federal  court  against  a  state  and  its  agencies,32  but  it 
does  not  protect  local  governing  bodies  — like  cities, 
counties,  and  local  school  districts  from  liability  in 
federal  court.33  A  number  of  local  governing  bodies 
have  tried  to  avoid  Section  1983  liability  in  federal 
court  by  claiming  to  be  an  arm  of  the  state  and 
therefore  protected  under  the  Eleventh  Amend- 
ment, but  most  school  administrative  units  that  used 


30.  St.  Paul  Mercury  Indemnity  Co.  v.  Red  Cab  Co..  303 
U.S.  283.  288(1938).  See  generally  C.  Wright,  Handbook  on 
the  Law  or  Federai  Courts  §§  32-37  (3d  ed.  1976). 

31.  A  plaintiff  could  avoid  the  S10, 000  jurisdictional  amount 
requirement  by  bringing  his  Section  1983  lawsuit  against  the 
school  administrative  unit  in  state  court.  Lionel  and  Joline 
Thiboutot,  for  example,  brought  their  Section  1983  lawsuit  in  a 
Maine  superior  court  rather  than  a  federal  district  court.  State 
courts  are  authorized  to  consider  lawsuits  brought  under  Section 
1983,  although  the  United  States  Supreme  Court  has  not  de- 
cided whether  a  state  court  must  entertain  a  Section  1983 
lawsuit.  Martinez  v.  California.  48  U.S.L.W.  4076.  4077.  n.  7 
(1980). 

32.  The  Eleventh  Amendment  provides:  "The  Judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  Citizens  of  another  State,  or  by  Citizens  or  Sub- 
jects of  any  foreign  State." 

The  Eleventh  Amendment  has  been  interpreted  to  forbid 
suits  against  a  state  by  its  own  citizens  A  plaintiff  may  avoid  the 
prohibition  of  the  Eleventh  Amendment  by  bringing  his  Section 
1983  lawsuit  against  the  local  governing  body  in  a  state  court. 
Maine  v.  Thiboutot,  48  U.S.L.W.  4859.  4861-62.  n.  7  (1980). 

33.  See  Moor  v.  County  of  Alameda.  411  U.S.  693.  717-21 
(1973). 


this  approach  have  failed.  The  Supreme  Court,  in 
Mt.  Healthy  City  Board  of  Education  v.  Doyle, 34 
held  that  a  local  school  board  with  extensive  powers 
to  issue  bonds  and  levy  taxes  was  more  like  a  city  or 
county  than  it  was  like  an  arm  of  the  state  and 
therefore  was  not  protected  against  liability  by  the 
Eleventh  Amendment,  even  though  it  received  some 
guidance  and  a  significant  amount  of  money  from 
the  state.  The  Fifth  Circuit  Court  of  Appeals,  in 
Moore  v.  Tatigipahoa  Parish  School  Board, 35  found 
that  a  Louisiana  school  board  was  an  autonomous 
political  subdivision  rather  than  an  arm  of  the  state 
and  not  entitled  to  Eleventh  Amendment  immunity 
from  damage  liability.36  A  community  or  junior  col- 
lege would  also  probably  be  considered  an  indepen 
dent  political  subdivision  and  not  protected  by  the 
Eleventh  Amendment.37  Local  school  administrative 
units  therefore  probably  cannot  avoid  liability  under 
Section  1983  by  claiming  Eleventh  Amendment  im 
munity. 

Conclusion 

These  three  United  States  Supreme  Court  cases 
Monell,  Owen,  and  Thiboutot  provide  a  signal 
to  school  administrative  units  that  the  federal  courts 
intend  to  hold  them  strictly  accountable  for  official 
violations  of  federal  rights.  One  consequence  of 
these  decisions  should  be  increased  caution  by  local 
school  boards  and  school  administrators  before  tak- 
ing action  that  might  infringe  federal  constitutional 
or  statutory  rights.  These  decisions  indicate  that 
school  boards  should  immediately  consider  the  best 
way  to  allocate  the  increased  risk  of  civil  liability.  A 
comprehensive  liability  insurance  policy  may  be  the 
wisest  course  for  many  local  units.  Other  units  may 
decide  to  self-insure  or  to  take  no  action.  The  deci- 
sion, whatever  it  is,  should  result  from  informed 
analysis  and  careful  deliberation. 

A  final  thought  about  the  practical  effect  of  these 
important  Supreme  Court  decisions:  The  immediate 

(continued  on  p   24) 


34.  429  U.S.  274,  280  (1977). 

35.  594  F.2d  489  (5th  Cir.  1979). 

36.  E.g.,  Stoddard  v.  School  District  No.  1 ,  590  F. 2d  829  (5th 
Cir.  1979)  (Wyoming  school  district  is  independent  political 
subdivision  and  not  entitled  to  Eleventh  Amendment  im- 
munity). 

37.  Goss  v.  San  Jacinto  Junior  College,  588  F.2d  96  (5th  Cir. 
1979)  (junior  college  is  independent  political  subdivision  and 
not  entitled  to  Eleventh  Amendment  immunity).  But  see 
Skehanv.  Board  of  Trustees,  590  F.2d  470  (3rd  Cir.  1978)  (state 
college  is  an  agency  of  the  state  and  entitled  to  immunity  under 
the  Eleventh  Amendment). 


SCHOOL  LAW  BULLETIN 


RECORDS /   ^ 


Summary  of  the  Law 

FERPA  grew  out  of  a  concern  for  the  privacy  of 
information  kept  by  schools  about  their  students. 
Before  it  was  enacted,  few  states  had  laws  and  few- 
school  systems  had  policies  governing  access  to  stu- 
dent's records.  And  in  many  cases,  schools  were  giv- 
ing information  from  the  records  to  any  third  party 
who  wanted  to  see  them  while  denying  access  to 
students  and  their  parents.  FERPA  now  regulates 
access  to  records  by  generally  providing  that  the  stu- 
dent's parent  or  the  student  himself  if  he  has 
reached  the  age  of  eighteen  or  is  attending  a  post- 
secondary  institution  (hereafter  he  is  called  an  eligi- 
ble student)  has  access  to  his  records  but  other  per- 
sons' access  is  limited.  The  law  applies  to  any  public 
or  private  educational  agency  or  institution  that 
receives  funds  from  any  federal  program  ad- 
ministered by  the  Secretary  of  Education.  The  law 
does  not  directly  prohibit  certain  conduct  with 
regard  to  records  but  rather  provides  that  federal 
education  funds  will  be  cut  off  from  schools  that  do 
not  comply  with  the  law. 

The  law  applies  to  all  "education  records.''  which 
it  defines  as  those  records,  files,  documents,  and 
other  materials  that  contain  information  directly 
related  to  a  student  and  are  maintained  by  the 
school  or  a  person  acting  for  the  school.  The  defini- 
tion includes  admissions  files,  identification  infor- 
mation, scholastic  records,  standardized  test  scores, 
disciplinary  records,  medical  health  records,  and  in- 
formation pertaining  to  special  services  provided  to 
the  students.  The  act  excludes  the  following  records 
from  this  definition:  (1)  records  of  instructional,  su- 
pervisory,  administrative,  and  educational  person- 
nel in  the  sole  possession  of  the  maker  and  not  ac- 
cessible to  or  revealed  to  any  other  person  except  a 
substitute  (under  this  exception,  a  teacher  may  keep 
private  notes  about  his  students  that  are  not  covered 
by  the  law  if  he  does  not  share  them  with  anyone  else 
but  a  short-term  substitute  teacher);  (2)  records  of 
the  school  law  enforcement  unit  if  those  records  are 
used  only  for  law  enforcement  purposes,  if  they  are 
not  shared  with  anyone  other  than  law  enforcement 
officials  of  the  same  jurisdiction,  and  if  the  person- 
nel of  the  law  enforcement  unit  do  not  have  access  to 
the  school's  education  records;  (3)  employment 
records  of  a  student  employee  who  is  employed  by 
the  school  (so  long  as  he  is  not  employed  as  a  result 


of  his  status  as  a  student);  (4)  records  of  an  eligible 
student  that  are  made  or  maintained  by  a  physician 
or  other  recognized  professional  and  are  used  only  in 
connection  with  the  student's  treatment  and  are  not 
available  to  anyone  else,  except  that  these  records 
may  be  reviewed  by  a  physician  or  other  appropriate 
professional  of  the  student's  choice;  (5)  records  of  a 
school  that  contain  only  information  relating  to  a 
person  after  he  is  no  longer  a  student  at  the  school, 
such  as  a  report  of  jobs  held  by  graduates. 

The  most  meaningful  of  these  five  exceptions  is 
the  first  —  records  made  by  personnel  that  are  not 
accessible  to  or  shared  with  other  persons.  Clearly 
this  exception  is  meant  to  cover  the  teacher's  or  prin- 
cipal's private  notes.  What  is  not  absolutely  clear  is 
whether  it  also  applies  to  counselors'  records.  The 
language  of  the  section  itself  seems  to  apply  to  such 
records  as  long  as  they  are  not  revealed  to  anyone 
else.  Thus  a  counselor's  unshared  records  about  a 
student  are  exempt  from  the  act.  On  the  other 
hand,  a  counselor's  evaluation  shared  with  a  teacher 
or  anyone  else  is  an  education  record  and  is  covered 
by  the  law.  It  might  be  argued  that  the  exception  in 
the  law  regarding  records  of  a  physician  or  other 
professional  who  provides  treatment  to  an  eligible 
student  indicate  that  professional  records  of  other 
students  are  education  records.  However,  until  a 
clear  ruling  is  issued  on  the  subject,  I  think  that  such 
records  should  fall  under  exception  (1)  and  not  be 
treated  as  education  records  if  they  are  not  shared 
with  anyone.  In  North  Carolina  there  is  another 
argument  for  treating  nonshared  counselor  records 
as  private  and  not  covered  by  the  law.  North 
Carolina  has  an  evidence  statute  providing  that,  ex- 
cept in  limited  circumstances,  a  school  counselor 
may  not  testify  in  court  concerning  information  ac- 
quired in  rendering  counseling  services.2 

The  law  gives  parents  of  students  under  the  age  of 
eighteen  the  right  of  access  to  all  education  records 
kept  about  their  child.  Once  he  becomes  eighteen  or 
attends  an  institution  of  postsecondary  education 
(even  if  he  is  not  yet  eighteen),  the  student  himself 
becomes  eligible  to  see  all  of  his  education  records 
except  (1)  financial  records  of  his  parents,  or  (2) 
confidential  letters  of  recommendation  placed  in  the 
file  before  January  1,  1975.  The  student  has  a  right 
to  see  any  letters  of  recommendation  placed  in  his 
file  after  January  1,  1975,  unless  he  has  waived  his 
right  to  see  them.  A  school  may  ask  a  student  to 
waive  his  right  to  see  letters  of  his  recommendation 
but  must  make  it  clear  that  failure  to  waive  will  not 
result  in  any  negative  decision  by  the  school. 


2.   N.C.  Gen.  Stat.  §  8-53.4. 
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The  parents  of  a  student  under  eighteen  and  an 
eligible  student  himself  are  the  only  two  classes  of 
persons  who  have  a  right  to  see  education  records. 
The  act  then  lists  other  persons  to  whom  the  school 
may  give  access  to  education  records  without  the 
parent's  or  student's  consent:  ( 1 )  school  officials  who 
have  a  legitimate  educational  interest  in  seeing  the 
information;  (2)  schools  in  which  the  student  seeks 
or  intends  to  enroll;  (3)  parents  of  a  student  who  has 
reached  the  age  of  eighteen  or  attends  a  postsecon- 
dary  school  if  they  claim  him  as  their  tax  dependent; 
(4)  certain  federal  and  state  authorities  if  the  records 
are  needed  to  audit  or  evaluate  a  federally  funded 
education  program;  (5)  persons  who  are  connected 
with  an  application  for  or  receipt  of  financial  aid; 
(6)  persons  who  are  conducting  studies  for  the  school 
to  develop  or  validate  predictive  tests  or  to  improve 
instruction;  (7)  accrediting  organizations  in  order  to 
carry  out  their  accrediting  function. 

The  school  may  designate  certain  kinds  of  infor- 
mation as  directory  information  and  may  make  it 
available  to  anyone  without  the  parents'  or  the 
eligible  student's  consent.  Directory  information  in- 
cludes the  student's  name,  address,  telephone 
listing,  date  and  place  of  birth,  major  field  of  study, 
participation  in  officially  recognized  activities  and 
sports,  weight  and  height  of  members  of  athletic 
teams,  dates  of  attendance,  degrees  and  awards 
received,  the  most  recent  previous  school  attended, 
and  other  like  information.  The  school  must  notify 
the  student's  parents  or  the  eligible  student  himself 
what  information  will  be  included  as  directory  infor- 
mation and  give  them  an  opportunity  to  object  to 
the  release  of  directory  information  about  that  par- 
ticular student  without  his  or  his  parents'  consent. 

No  records  except  directory  information  may  be 
released  to  persons  other  than  those  specifically 
listed  in  the  law  without  (a)  the  written  consent  of 
the  parents  or  the  eligible  student,  (b)  a  court  order, 
or  (c)  a  lawfully  issued  subpoena.  For  example,  the 
school  may  not  release  education  records  to  prospec- 
tive employers,  local  police,  the  Federal  Bureau  of 
Investigation,  or  persons  running  credit  checks  with- 
out the  parents'  or  student's  consent. 

The  law  also  gives  the  student's  parents  or  the 
eligible  student  himself  the  right  to  a  hearing  to 
challenge  the  accuracy  of  records  and  the  right  to 
place  with  the  records  a  written  statement  ol  dis- 
agreement with  material  contained  in  the  records. 

Each  year  schools  must  tell  eligible  students  and 
the  parents  of  other  students  currently  in  school 
what  their  rights  are  under  the  law  and  what  infor- 
mation  is  to  be  treated   as  directory  information. 


They  must  also  tell  these  people  that  they  have  a 
right  to  complain  about  violations  to  the  Depart- 
ment of  Education. 

Schools  are  also  required  to  adopt  a  written  school 
board  policy  implementing  the  law.  The  policy  must 
include  ( 1 )  how  the  school  gives  the  annual  notice  of 
their  rights  to  parents  and  eligible  students;  (2)  the 
procedure  a  parent  or  eligible  student  must  follow  to 
get  access  to  the  student's  records;  (3)  whether  the 
school  will  make  copies  of  the  records  for  the  parent 
or  student  and,  if  so,  for  what  fee;  (4)  a  list  of  the 
types  and  locations  of  education  records  kept  and 
the  official  responsible  for  them;  (5)  if  the  school 
releases  education  records  to  school  officials,  a  defi- 
nition of  who  is  a  school  official  and  what  is  a  legiti- 
mate educational  interest;  (6)  a  list  of  the  informa- 
tion classified  as  directory  information;  and  (7)  the 
procedure  a  parent  or  student  must  follow  to  chal- 
lenge a  record  and  to  put  an  explanation  in  the  file. 

The  parent  or  student  may  make  a  written  waiver 
of  any  of  his  rights  under  the  act. 

Each  school  must  keep  a  register  of  all  requests  for 
and  grants  of  access  to  a  student's  education  records 
except  disclosures  to  the  student,  his  parents,  or 
school  officials;  disclosures  of  directory  information; 
and  disclosures  pursuant  to  the  parents'  or  eligible 
student's  written  consent. 


Questions  Frequently  Asked 

One  area  of  misunderstanding  under  the  act  deals 
with  the  school's  interpretation  of  what  parents  are 
entitled  to  access  under  the  law.  Schools  frequently 
must  deal  with  divorced  parents.  Many  schools  take 
the  position  that  if  a  student's  parents  are  divorced 
and  one  of  them  has  custody  of  the  student,  then 
only  the  parent  with  custody  is  entitled  to  have  ac- 
cess to  the  student's  education  records.  That  posi- 
tion misreads  FERPA.  The  HEW  regulations  under 
FERPA  provide  that  the  school  may  presume  that 
both  parents  have  the  rights  inherent  in  the  act 
unless  it  receives  evidence  that  a  state  law  or  a  court 
order  governing  such  matters  as  divorce,  separation, 
or  custody  or  a  legally  binding  instrument  provides 
otherwise.  The  fact  that  custody  was  awarded  to  one 
divorced  parent  is  not  sufficient  to  deny  the  other 
parent  access  to  his  child's  record.  Under  North 
Carolina  law  the  only  instances  in  which  the  parent 
may  be  denied  such  access  are  when  (1)  the  separa- 
tion agreement  or  court  divorce  judgment  specifi- 
cally provides  that  he  no  longer  has  a  right  to  see  the 
records  or  (2)  a  court  proceeding  has  terminated  his 
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parental  rights.  Unless  one  of  these  criteria  has  been 
met,  a  school  should  allow  both  parents,  even  if 
divorced,  access  to  the  child's  records.  FERPA 
defines  parent  to  include  a  guardian  or  person  who 
acts  as  a  parent.  Thus,  if  a  student's  parents  have 
died  and  he  lives  with  his  grandparents,  they  have 
the  parental  right  of  access. 

Another  frequent  question  is  whether  a  school 
must  personally  notify  the  parent  or  eligible  student 
before  sending  records  to  another  school  in  which 
the  student  seeks  or  intends  to  enroll.  The  HEW 
regulations  provide  that  rather  than  notifying 
parents  or  students  individually  as  requests  are 
made,  the  school  may  include  a  statement  in  its  writ- 
ten policy  on  FERPA  that  it  forwards  requested 
education  records  to  schools  in  which  the  student 
seeks  or  intends  to  enroll.  The  notice  in  the  policy  is 
sufficient,  and  the  school  may  then  forward  a  stu- 
dent's education  records  to  another  school  on  that 
school's  request  without  giving  further  notice  to  the 
parents  or  student. 

Another  question  is  whether  teachers  or  adminis- 
trators may  give  recommendations  to  prospective 
employers  or  educational  institutions  without  the 
student's  written  consent  and  without  giving  him  ac- 
cess to  the  letter.  FERPA  prevents  the  release  of  in- 
formation from  student's  education  records  without 
the  parents'  or  the  eligible  student's  permission. 
Thus  it  would  prevent  a  principal  or  dean  who  did 
not  know  a  student  from  simply  releasing  informa- 
tion from  the  student's  education  records  to  a  pro- 
spective employer.  However,  the  law  does  not  apply 
to  a  teacher's  personal  knowledge  of  the  student  and 
therefore  does  not  prevent  a  teacher  from  giving  a 
recommendation  on  this  basis.  For  example,  the  law 
would  not  prevent  a  teacher  who  was  called  by  a 
prospective  employer  from  giving  his  opinion  of  the 
student's  character,  how  he  performed  in  the 
teacher's  class,  etc.  As  long  as  the  teacher  did  not  go 
to  the  education  records  kept  by  the  school  to  answer 
the  inquiry,  FERPA  would  not  apply. 

Generally,  neither  eligible  students  nor  the  par- 
ents of  other  students  have  access  to  letters  of  recom- 
mendation written  by  teachers  and  administrators. 
For  example,  a  student  would  not  have  access  to  a 
letter  of  recommendation  sent  directly  by  a  teacher 
to  a  prospective  employer.  However,  such  letters 
become  education  records  and  therefore  available  to 
eligible  students  and  the  parents  of  other  students  in 
two  instances.  First,  if  the  letter  of  recommendation 
is  written  for  admission  to  another  school  (for  ex- 
ample, for  college  entrance  or  graduate  school  en- 
trance), it  becomes  an  education  record  at  the 
receiving  school.  Unless  the  student  waives  his  right 


to  see  letters  of  recommendation,  he  then  has  access 
to  them  when  he  attends  the  school.  A  student  who 
has  never  attended  a  school  has  no  rights  under  the 
act  to  see  education  records  kept  by  that  school 
about  him.  So  if  an  unfavorable  letter  of  recommen- 
dation is  written  and  the  student  is  not  admitted,  he 
has  no  right  to  see  the  letter. 

The  student  may  also  see  the  letter  if  it  is  placed  in 
a  vocational  or  placement  file  kept  by  the  school  to 
be  sent  by  the  school  to  prospective  employers  at  the 
student's  request.  In  that  situation  the  letter  of 
recommendation  becomes  an  education  record 
when  placed  in  the  vocational  file;  the  eligible  stu- 
dent or  the  parents  have  access  to  it,  and  it  may  not 
be  released  without  their  written  consent. 

How  must  the  school  give  its  annual  notice,  and  to 
whom?  The  notice  must  be  given  "by  such  means  as 
are  reasonably  likely  to  inform"  those  to  whom  it  is 
to  go.  The  school  need  not  mail  a  letter  to  each  per- 
son entitled  to  notice,  although  it  may  do  so  if  it 
wishes.  Permissible  ways  of  giving  notice  include 
sending  a  note  home  with  the  student,  publishing 
the  notice  in  the  school  catalogue  or  bulletin,  or 
publishing  it  in  a  school  newspaper.  In  some  in- 
stances publishing  a  notice  in  the  town  newspaper 
might  be  a  method  that  is  reasonably  likely  to  reach 
those  to  whom  the  notice  is  to  be  given.  For  elemen- 
tary and  secondary  schools,  notice  must  be  given  to 
the  parents  of  students  currently  in  school  and  to 
students  currently  in  school  who  have  reached  the 
age  of  eighteen.  For  postsecondary  schools,  notice 
must  be  given  to  students  then  enrolled  in  school. 

Does  the  law  prohibit  a  school  from  destroying 
records  kept  about  the  student?  Generally,  the  law 
does  not  prohibit  a  school  from  destroying  records 
kept  by  it.  Under  North  Carolina  law3  the  school 
must  permanently  maintain,  as  a  minimum,  ade- 
quate identification  data  (including  date  of  birth), 
attendance  data,  grading  and  promotion  data,  and 
such  other  factual  information  as  the  local  school 
board  may  deem  appropriate.  It  may  destroy  any 
education  records  not  included  in  the  permanent 
record  except  in  two  instances:  (1)  records  may  not 
be  destroyed  when  a  parent  or  student  has  asked  to 
see  them  and  has  not  yet  done  so,  and  (2)  no  state- 
ment disagreeing  with  a  particular  record  may  be 
destroyed  unless  the  record  that  it  refers  to  is  also 
destroyed.  For  example,  if  a  parent  has  written  a  let- 
ter for  the  file  disagreeing  with  his  child's  being 
suspended,  that  letter  may  be  destroyed  only  if  the 
disciplinary  record  is  also  destroyed.  Schools  should 
routinely  cull  student  records  to  discard  outdated  in- 
formation. 

3.  Id.  §  115-165.1. 
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Case  Law 

Several  court  decisions  have  interpreted  the 
Buckley  Amendment.  The  most  important  case, 
Girardier  v.  Webster,*  dealt  with  whether  a  person 
who  claims  a  violation  may  bring  a  court  action  to 
enforce  the  law.  In  Girardier,  two  students  sued  a 
private  college  for  its  refusal  to  issue  copies  of  their 
college  transcripts  because  they  had  not  paid  stu- 
dent loans  that  had  been  discharged  in  bankruptcy. 
One  student  sought  injunctive  relief  as  well  as  dam- 
ages. One  ground  on  which  the  students  based  their 
suit  was  FERPA.  The  Eighth  Circuit  Court  of  Ap- 
peals held  that  FERPA  does  not  give  a  private  cause 
of  action  to  an  individual.  It  held  that  enforcement 
is  solely  in  the  hands  of  the  Secretary  of  the  Depart- 
ment of  Health,  Education  and  Welfare  (now,  the 
Department  of  Education).  The  district  court  in 
Girardier  pointed  out  in  dicta  that  even  if  FERPA 
gave  rise  to  a  private-cause  right  of  action,  the  right 
would  not  apply  to  this  fact  situation  since  the  law 
grants  the  student  or  his  parents  a  right  to  inspect 
the  records  but  does  not  require  records  to  be  re- 
leased to  outside  parties. 

Several  court  cases  have  dealt  with  the  provision 
in  FERPA  that  authorizes  release  of  records  under  a 
court  order  or  subpoena.  In  Rios  v.  Read,b  Puerto 
Rican  and  Spanish  children  brought  a  lawsuit 
against  the  Patchogue-Medford  School  District 
under  the  Fourteenth  Amendment  of  the  United 
States  Constitution  and  Title  VI  of  the  Civil  Rights 
Act  of  1964  for  failing  to  provide  programs,  cur- 
riculum, and  teaching  personnel  adequate  to  reme- 
dy the  plaintiffs  English  language  deficiencies. 
Through  interrogatories,  the  plaintiffs  sought  the 
names  of  Spanish-dominant  students,  their  grades 
and  achievement  scores,  and  the  schools  attended. 
The  defendant  supplied  the  information  but  deleted 
personally  identifiable  material,  claiming  that  re- 
lease in  any  other  form  would  violate  FERPA.  The 
court  held  that  FERPA  does  not  provide  a  privilege 
against  disclosure  of  student  records  similar  to  a 
doctor-patient  confidential  privilege.  Rather,  it 
seeks  to  deter  schools  from  releasing  the  records  to 
third  parties.  The  law  allows  disclosure  in  compli- 
ance with  a  court  order.  However,  the  court  held 
that  before  a  school  would  be  required  to  release 
personally  identifiable  education  records  under  dis- 
covery, the  party  that  seeks  the  information  must 
demonstrate  a  genuine  need  for  it  that  outweighs  the 


privacy  interests  of  the  students.  The  court  in  Rios 
held  that  the  plaintiffs  had  shown  such  a  need. 

In  Ross  v.  DiSare*  a  federal  magistrate  followed 
the  decision  in  Rios  and  required  the  school  system 
to  turn  over  guidance  files  of  all  pupils  in  which 
there  was  an  entry  of  any  misconduct.  The  suit  al- 
leged discriminatory  disciplining  of  nonwhite  pu- 
pils. In  Board  of  Education  v.  Butcher,7  the  court 
held  that  student  records,  without  identifying  data, 
could  be  subpoenaed  in  a  case  involving  charges 
against  the  reputation  and  competence  of  a  tenured 
teacher.  In  Mattie  T.  v.  Johnston,8  the  plaintiffs 
challenged  procedures  used  by  Mississippi  for  plac- 
ing handicapped  children  in  specialized  classes. 
They  served  a  subpoena  on  a  school  official  to  pro- 
duce the  documents  used  in  this  process.  The  of- 
ficial refused  to  answer  the  subpoena  on  the  grounds 
that  doing  so  would  violate  FERPA.  The  court 
pointed  out  that  the  law  does  not  bar  disclosures 
under  subpoenas. 

In  Reeg  v.  Fetzer,9  a  medical  malpractice  case, 
the  plaintiff  sought  to  obtain  by  deposition  from  a 
medical  school's  registrar  records  pertaining  to  the 
defendant's  residency  program.  One  ground  on 
which  the  defendants  based  a  motion  to  quash  the 
notice  to  take  depositions  was  that  FERPA  makes 
records  pertaining  to  professional  training  privi- 
leged. The  court  held  that  FERPA  does  not  set  up 
an  evidenciary  privilege.  Rather,  it  establishes  pro- 
cedures for  notifying  a  person  when  education  rec- 
ords pertaining  to  him  are  to  be  released  under  a  ju- 
dicial order. 

In  Frasca  v.  Andrews, l0  the  editor  of  a  high  school 
newspaper  brought  an  action  against  a  school  of- 
ficial on  the  grounds  that  his  seizure  of  the  news- 
paper violated  the  First  Amendment  to  the  United 
States  Constitution.  One  reason  that  the  official  pro- 
hibited the  distribution  of  the  newspaper  was  that  it 
contained  a  letter  criticizing  the  conduct  of  a  par- 
ticular student  government  officer;  the  letter  among 
other  things  stated  that  the  student  had  been 
suspended  from  school  and  did  not  maintain  a  high 
academic  average  (allegations  determined  to  be 
false).  The  official  feared  that  publishing  this  con- 
fidential information  in  the  school  newspaper  would 
violate  FERPA.  The  court  found  no  merit  in  reli- 
ance on  FERPA.  The  law  does  not  extend  to  infor- 

(continued  on  p   20) 


4.  563F.2d  1267  (8th  Cir.  1977),  «/"/>.  421  F.  Supp.  15  (E  I) 
Mo.  1976). 

5.  73F.R.D.  589  (E.D.N. Y.  1977). 


6.  Memorandum  and  Order  oi  Magistrate  (S.D.N. Y.  1977). 

7  102  N.Y.S  2d  626  (Sup.  Ct.  1978). 

8.  71  F.R.D.  498  (N.D.  Miss.  1976). 

9.  78  K.R.I).  34  (W.D.  Okla.  1976). 

in  16  i  1     Supp.  L043  (E.D.N.Y.  1979). 
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stances  the  alternative  is  a  replacement  for,  rather 
than  an  elaboration  of,  the  provision  being  con- 
sidered. In  these  places,  the  original  provision  ap- 
pears in  italic. 

This  model  applies  only  to  teachers,  administra- 
tors, and  other  certified  personnel;  noncertified 
employees  — such  as  clerical  assistants,  cafeteria 
workers,  aides,  and  maintenance  or  transportation 
personnel  —  are  excluded  because  most  of  them  serve 
at  the  pleasure  of  the  board  or  on  short-term  con- 
tracts. When  they  must  be  laid  off,  there  usually  is 
little  difficulty  in  giving  noncertified  employees 
reasonable  notice  before  termination.  The  board 
may  wish  to  provide  procedures  for  terminating 
them  that  differ  from  this  one.  But  if  it  decides  that 
noncertified  personnel  should  be  included  in  this 
policy,  the  definitions  must  be  changed  to  include 
them,  appropriate  references  in  the  policy  should  be 
changed  from  "teacher"  to  "employee,"  and  the 
membership  of  the  "faculty  committee"  should  be 
expanded  to  include  one  or  more  representatives  of 
this  noncertified  employee  group. 

Before  a  board  adopts  this  model,  it  is  important 
that  it  determine  whether  any  part  conflicts  with  the 
state  statutes  or  state  board  of  education  regulations 
or  with  the  unit's  collective  bargaining  contract.  To 
the  extent  that  the  model  does  conflict,  either  it 
must  be  modified  or  changes  must  be  obtained  in 
the  statute,  regulation,  or  contract. 

The  statutes  of  several  states,  including  the  North 
Carolina  tenure  act,  require  the  same  procedure  for 
a  RIF  (the  verb  is  "rif ')  as  they  do  for  a  discharge  for 
cause.  School  boards  that  are  not  bound  by  such 
statutes  (and  community  colleges  and  senior  institu- 
tions in  states  that  do  not  have  such  statutes)  should 
find  this  model  a  good  RIF  policy.  Moreover, 
schools  and  colleges  that  are  bound  by  a  detailed 
statutory  procedure  may  want  to  use  this  model  for 
laying  off  noncertified  employees. 

Before  setting  out  the  provisions  of  this  general 
RIF  policy,  a  special  note  should  be  made  about 
state  statutes  that  require  RIFs  for  loss  of  enrollment 
to  be  made  in  accordance  with  the  discharge  pro- 
cedures but  do  not  specify  what  procedure  is  to  be 
used  for  RIFs  caused  for  other  reasons.  North 
Carolina  provides  an  example  of  this  situation.  Its 
tenure  act  (G.S.  115-142)  requires  the  same  pro- 
cedure for  a  RIF  because  of  a  district  reorganization 
or  decreased  enrollment  as  it  does  for  a  discharge  for 
cause.  In  these  two  situations  the  statutory  pro- 
cedure, not  this  model,  must  be  the  procedure  used 


in  a  layoff.  But  the  Tenure  Act  does  not  mention 
two  other  situations  in  which  a  North  Carolina 
school  board  may  rif  certified  employees  — financial 
exigency  and  elimination  of  a  position.  The  stan- 
dard contract  form  furnished  by  the  State  Board  of 
Education  includes  these  situations  as  limitations  on 
the  employment  contract.1  Thus  the  procedures  set 
out  here  could  be  used  in  layoffs  for  financial  ex- 
igency or  elimination  of  a  position.  Nevertheless,  to 
avoid  the  confusion  of  adopting  and  implementing 
two  RIF  policies,  I  recommend  that  a  layoff  for 
these  reasons  also  follow  the  procedure  prescribed  by 
the  Tenure  Act  rather  than  this  policy. 


•  Section  1.   Definitions.  The  following  terms  have 
the  meanings  indicated: 

(a)  "Termination"  means  the  cessation  of  em- 
ployment of  a  teacher  or  other  certified  employee  I 
before  the  end  of  a  tenured  or  probationary  ap- 
pointment for  reasons  of  financial  exigency  or  pro- 
gram change.  The  nonreappointment  of  an  em- 
ployee on  a  specified  term  appointment  is  not  a  ter- 
mination, and  no  objection  to  a  nonreappointment  I 
may  be  filed  under  this  procedure. 

(b)  "Teacher"  means.  .  [insert  statutory  defini-  I 
tion,  if  appropriate,  but  be  sure  to  include  adminis-  1 
trators  (principals,  supervisors,  and  assistant  and  I 
associate  superintendents)  within  the  definition.] 

(c)  "Financial  exigency"   means   any  significant     i 
decline    in    the    board    of    education's    financial      | 
resources  that  is  brought  about  by  decline  in  enroll-     | 
ment  or  by  other  action  or  events  that  compel  a 
reduction  in  the  school's  current  operations  budget.2 


1 .  The  contract  form  provided  by  the  North  Carolina  State 
Board  of  Education  for  employing  public  school  "professional"     ' 
employees  (it  had  been  a  mandated  form)  provides  that  (a)  the       '1 
employment  of  persons  to  fill  state-supported  positions  is  subject 

to  the  allotment  of  personnel  by  the  State  Board  of  Education, 
and  (b)  the  amount  of  salary  paid  from  state  funds  must  be 
within  the  state's  allotment  of  funds  made  to  the  local  school 
district.  The  contract  form  provides  further  that  federal  and    |  I 
locally  supported  positions  are  "subject  to  the  availability  of 
federal  and  local  funds"  and  that  "when  the  position  for  which     ■'•J 
the  employee  is  employed,  whether  State,  federal,  or  locally-    M 
supported  position,   is  terminated  this  contract  shall  be  ter-       | 
minated." 

2.  For  a  discussion  of  what  constitutes  financial  exigency,  see  i  ; 
Note.  The  Dismissal  of  Tenured  Faculty  for  Reasons  of  Finan-  I 
cial  Exigency,  51  Ind.  L.  J.  417  (1976).  For  a  case  in  which  a  IJ 
community  college  alleged  declining  enrollment  but  the  court  i 
found  that  claim  to  be  a  subterfuge  to  discharge  a  teacher  m 
because  of  criticism  of  the  president,  see  Duarte  v.  Mills,  No.  B 
C-C-76-230  (W.D.N. C.  1979),  digested  in  II,  no.  1  School  Law  ™ 
Bull.  (January  1980). 
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(d)  "Program  change"  means  any  elimination, 
curtailment,  or  reorganization  of  a  curriculum  of- 
fering, program,  or  school  operation  or  a  reorgani- 
zation or  consolidation  of  two  or  more  individual 
schools  or  school  districts  that  is  unrelated  to  finan- 
cial exigency. 

(e)  "Faculty  committee"  or  "committee"  means  a 
committee  to  be  constituted  from  the  certified  em- 
ployees (teachers,  principals,  and  supervisors,  but 
not  the  superintendent  or  assistant  superin- 
tendents). The  committee,  which  shall  consist  of  not 

less  than members,  shall  be  selected  on  the  basis 

of  broad  representation  of  the  district's  various 
schools.  [It  shall  include  at  least  one  principal  and 
one  supervisor.]  It  is  empowered  to  discharge  the 
functions  prescribed  for  it  in  this  policy. 

(f)  "Day,"  except  where  calendar  day  is  specified, 
means  every  day  including  Saturdays.  Sundays,  and 
teacher  work  days,  but  it  does  not  include  official 
school  holidays  like  Thanksgiving  and  Christmas. 

Comment:  The  board  may  want  to  enlarge  the 
definition  of  termination  to  add  (i)  transfer  to  a 
lower-paying  position,  (ii)  reduction  to  part-time 
employment,  and  (iii)  reduction  in  pay  to  the  ac- 
tions covered  by  this  RIF  procedure. 

•  Section  2.  General  Grounds  for  Termination. 
Employment  may  be  terminated  when  the  board 
decides  that  because  of  (i)  a  [demonstrable  bona 
fide]  financial  exigency,  or  (ii)  a  program  change  for 
[demonstrable  bona  fide]  institutional  reasons,  the 
board's  contractual  obligation  to  one  or  more 
teachers  or  administrators  cannot  be  further  met. 
Such  a  decision  may  be  made  and  any  resulting  ter- 
mination may  be  effected  only  in  accordance  with 
the  procedure  provided  in  this  RIF  policy. 

Comment:  The  modifying  phrase  "demonstrably 
bona  fide"  is  recommended  by  the  American  Asso- 
ciation of  University  Professors  in  its  Recommended 
Institutional  Regulations.  If  it  is  to  be  included  in 
the  board  policy,  the  board  should  recognize  that  it 
has  a  very  heavy  but  not  unsupportable  burden  of 
proving  that  a  financial  exigency  exists  or  that  in- 
stitutional reasons  require  the  program  change  that 
compels  the  RIF. 

•  Section  3.  Board  s  Preliminary  Determination 
and  Statement.  If  the  board  decides  that  (i)  a  state 
of  financial  exigency  exists  or  is  imminent  or  a  pro- 
gram change  has  occurred  or  should  seriously  be 
considered  and  (ii)  termination  of  the  employment 
of  one  or  more  teachers  may  be  a  required  conse- 
quence  of  either  circumstance,    it   shall    forthwith 


prepare  a  statement  that  identifies  with  reasonable 
particularity  the  state  of  financial  exigency  or  the 
program  change.  The  statement  shall  outline  in 
terms  as  specific  as  the  circumstances  permit  the  op- 
tions for  response  readily  apparent  to  the  board  at 
the  time,  including  any  options  that  would  or  might 
involve  termination  of  employment.  This  statement 
shall  be  transmitted  forthwith  to  the  faculty  com- 
mittee, with  a  request  for  its  action  in  accordance 
with  the  provisions  of  Section  4.  This  committee 
shall  be  appointed  by  the  board  in  accordance  with 
Section  1(e).  Simultaneously,  a  summary  of  the 
statement  shall  be  published  by  any  means  reason- 
ably calculated  to  bring  it  to  the  attention  of  all 
teachers,  together  with  a  statement  that  the  subject 
has  been  referred  to  the  faculty  committee  for  ac- 
tion. Until  the  committee  acts,  the  board  shall 
undertake,  either  directly  or  through  the  superin- 
tendent's office,  to  obtain  advice  and  recommenda- 
tions with  respect  to  the  matters  addressed  in  the 
statement  from  all  administrators  and  supervisors 
whose  schools  or  units  might  reasonably  be  affected 
by  the  adoption  of  any  identified  option  involving 
termination. 

Comment:  If  the  board  must  consider  the  need  to 
reduce  force  each  time  it  adopts  the  budget,  it  may 
want  to  rewrite  this  statement  to  require  a  deter- 
mination by  a  certain  date  as  to  whether  projected 
enrollments  and  financial  resources  will  be  adequate 
to  maintain  the  schools'  education  program  at  sub- 
stantially the  same  level  for  the  upcoming  year. 
Some  RIF  policies  provide  for  such  an  annual  deter- 
mination. 

•  Section  4.  Committee  Action.  The  committee 
shall  consider  the  matters  identified  in  the  board's 
statement  in  order  to  give  its  advice  and  recommen- 
dations thereon  to  the  board.  In  this  function  the 
committee  acts  as  representative  of  the  employees' 
interests  in  both  their  personal  concerns  and  their 
professional  concerns  for  the  school  district's  educa- 
tional program.  The  committee  is  entitled  to  further 
information  reasonably  available  to  the  board  or 
superintendent,  including  any  clarification  of  the 
situation  by  the  board  in  light  of  information  now 
available.  Within  fifteen  calendar  days  after  it  re- 
ceives the  board's  statement,  the  committee  shall 
submit  to  the  board  its  written  report,  including  any 
minority  reports.  The  report  shall  contain  advice 
and  recommendations  addressed  to  the  precise  cir- 
cumstance and  optional  responses  identified  in  the 
board's  statement,  and  it  may  suggest  other  re- 
sponses or  courses  of  action  for  the  board's  consider- 
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ation  or  adoption.  The  report  may  be  accompanied 
by  any  communications  and  other  data  considered 
by  the  committee. 

•  Section  5.  Board's  Decision.  Within  thirty  days 
after  it  receives  the  committee's  report,  and  having 
due  regard  for  the  advice  and  recommendations 
received  from  both  the  committee  and  the  schools' 
administrators,  the  board  shall  determine  whether 
any  option  involving  terminations  must  be  retained 
as  a  possible  response.  If  it  determines  that,  in  view 
of  other  available  options,  it  need  not  consider  fur- 
ther any  option  involving  termination,  it  shall  so 
notify  the  superintendent,  the  committee,  and  the 
faculty.  If  it  determines,  on  the  basis  of  all  informa- 
tion then  available,  that  it  must  take  action  that  will 
[or  reasonably  might]  involve  termination,  it  shall 
transmit  to  the  superintendent  a  statement  that  (i) 
designates  the  particular  schools  or  areas  of  school 
operation  in  which  it  thinks  termination  should  be 
effected  and  (ii)  sets  forth  the  criteria  for  the 
superintendent  to  use  in  selecting  individual 
teachers  for  termination  of  employment. 

Comment:  Many  types  of  criteria  for  determin 
ing  whom  to  lay  off  have  been  used  in  RIF  pro- 
cedures. In  a  few  states  a  board  can  lay  off  a  tenured 
teacher  and  keep  a  probationary  teacher,  both  of 
whom  are  certified  in  the  same  area,  if  that  action  is 
best  for  the  educational  program.  In  these  states  it  is 
important  that  the  board  reserve  this  authority  in  its 
RIF  regulations.  Even  more  important,  no  board 
should  be  tied  to  a  strict  seniority  rule  when  it  is 
determining  which  tenured  teacher  among  a  group 
of  tenured  teachers  (or  which  nontenured  teacher 
among  a  group  of  probationary  teachers)  must  be 
laid  off.  Although  this  model  contains  neither 
methods  of  grouping  teachers  by  function  nor  a 
system  for  evaluating  individual  teachers  within 
such  groups,  I  recommend  that  the  board  adopt 
general  criteria  for  selecting  teachers  for  termina- 
tion. These  criteria  should  provide  that  the 
primary  consideration  shall  be  the  maintenance 
of  a  sound  and  balanced  educational  program  that 
is  consistent  with  the  functions  and  respon- 
sibilities of  the  school  district.  Secondary  con- 
siderations should  include  [tenure  status,]  length 
of  service  in  the  district,  degrees  earned,  and 
other  factors  deemed  relevant  by  the  board. 


•  Section  6.  Superintendent's  Action.  Within  ten 
days  after  he  receives  the  statement,  the  superinten- 
dent shall  submit  to  the  board  his  recommendations 


for  terminating  the  employment  of  particular 
teachers.  In  making  his  recommendation  he  shall 
not  be  limited  to  considering  only  the  teachers  in  the 
areas  or  programs  designated  by  the  board  in  its  ini- 
tial statement.  He  shall  not  make  his  recommenda- 
tion until  he  has  consulted  with  each  principal  or 
supervisor  in  whose  school  or  unit  a  termination  is 
proposed. 

•  Section  7.    Notice  to  Individual  Teacher. 

(a)  Contents.  If,  after  considering  the  superinten- 
dent's recommendation,  the  board  acts  to  terminate 
employment,  it  shall  give  written  notice  of  that  fact  by 
registered  mail,  return  receipt  requested,  to  the 
teacher  to  be  terminated.  The  notice  shall  include  a 
statement  of  the  conditions  requiring  termination  of 
employment,  a  general  description  of  the  procedures 
followed  in  making  the  decision,  and  a  disclosure  of 
pertinent  financial  or  other  data  on  which  the  decision 
was  based.  The  teacher's  address,  as  it  appears  on  the 
school  district's  record,  shall  be  deemed  to  be  his  cor- 
rect address.  It  shall  be  the  teacher's  responsibility  to 
see  that  the  school  or  institution  has  his  current  address 
on  file. 

(b)  Timeliness. 

(1)  Program  change.  When  termination  is 
based  on  program  change  unrelated  to  financial  ex- 
igency, a  teacher  on  tenured  appointment  shall  be 
given  not  less  than  180  calendar  days'  [twelve 
months']  notice  before  the  termination  becomes  ef- 
fective. A  teacher  on  a  specified  term  contract  shall 
be  given  not  less  than  45  calendar  days'  notice  dur- 
ing the  first  year  of  service,  not  less  than  60  calendar 
days'  notice  during  the  second  year  of  continuous 
service,  and  not  less  than  90  days'  notice  after  two  or 
more  years  of  continuous  service.  The  notice  re- 
quirements for  nontenured  faculty,  however,  shall 
apply  only  to  termination  in  the  middle  of  the 
teaching  contract  and  shall  not  operate  to  extend 
the  regular  notice  requirement  for  nonrenewal  of  a 
contract. 

(2)  Financial  exigency.  When  termination  is 
based  on  financial  exigency,  the  board  shall  make 
every  reasonable  effort,  consistent  with  the  need  to 
maintain  sound  educational  programs  and  within 
the  limit  of  available  resources,  to  give  not  less  than 
60  calendar  days'  notice  before  terminating  the  em- 
ployment of  a  tenured  teacher  or  a  nontenured 
teacher  before  the  end  of  the  employment  period. 
But  if  it  is  not  possible  to  comply  with  the  statutory 
[regular]  notice  requirement  for  nonreappointment 
of  a  nontenured  teacher,  the  board  shall  give  as 
much  notice  as  is  possible  in  a  time  of  financial  ex- 
igency. 
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Comment:  The  notice  time  that  must  be  given 
for  a  layoff  occasioned  by  program  change  is  much 
longer  than  the  notice  for  financial  exigency.  Fur- 
thermore, a  minimum  notice  time  is  provided  for 
layoffs  because  of  program  change.  The  reason  for 
the  different  notice  requirements  is  that  the  two 
grounds  for  termination  are  fundamentally  dif- 
ferent. A  need  to  lay  off  because  of  financial  exi- 
gency can  arise  with  little  or  no  notice  to  the  board, 
while  a  layoff  for  program  change  is  much  more 
deliberate  and  less  an  emergency. 


a  Section   8.    Review   of   Individual   Terminations. 

(a)  Request  for  a  Hearing.  Within  ten  days  after 
receiving  a  notice  of  termination,  a  teacher  may  re- 
quest a  review  of  the  action  by  the  board  of  educa- 
tion [hearing  examiner  charged  with  conducting 
hearings  on  a  reduction  in  force].  Review  may  be 
had  solely  to  determine  whether  the  decision  to  ter- 
minate was  arbitrary  or  capricious  with  respect  to 
that  individual. 

The  request  for  review  must  be  in  writing  and  ad- 
dressed to  the  chairman  of  the  board.  It  must  specify 
the  grounds  on  which  it  is  contended  that  the  deci- 
sion was  arbitrary  or  capricious  and  must  include  a 
short,  plain  statement  of  facts  that  the  employee 
believes  support  the  contention. 

Submission  of  such  a  request  constitutes  on  the 
part  of  the  teacher  (i)  a  representation  that  he  can 
support  his  contention  by  factual  proof,  and  (ii)  an 
agreement  that  the  school  may  offer  in  rebuttal  of 
his  contention  any  relevant  data  in  its  possession. 

The  board  shall  consider  the  request  and  shall 
grant  a  hearing  if  it  determines  (i)  that  the  request 
contains  a  bona  fide  contention  that  the  decision  to 
terminate  was  arbitrary  or  capricious,  and  (ii)  that 
the  facts  suggested,  if  established,  might  support  the 
contention.  A  denial  of  the  request  finally  confirms 
the  decision  to  terminate,  and  the  board  shall  so 
notify  the  teacher.  If  the  request  is  granted,  a  hear- 
ing shall  be  held  within  ten  days  after  the  request  is 
received;  the  teacher  shall  be  given  at  least  five  days' 
notice  of  the  hearing. 

(b)  Conduct  of  the  Hearing.  The  hearing  shall  be 
conducted  informally  and  in  private,  with  only  the 
members  of  the  board,  the  teacher,  the  superinten- 
dent,  and  such  witnesses  as  may  be  called  in  atten- 
dance, except  that  the  teacher  and  the  superinten- 
dent may  each  be  accompanied  by  a  person  who 
may  give  counsel  but  may  not  participate  directly  in 
this  hearing  [and  otherwise  represent  the  party].  A 
quorum  for  purposes  of  the  hearing  shall  be  a  simple 
majority  of  the  board's  total  membership.  A  board 
member  who  has  a  significant  conflict  of  interest 


shall  disqualify  himself.  A  board  member  with  a 
significant  conflict  who  does  not  disqualify  himself 
shall  be  disqualified  by  a  motion  to  disqualilv  him 
adopted  by  the  board.  If  the  teacher  asks  for  a 
transcript  of  the  proceeding  and  the  chairman  ap- 
proves the  request,  the  transcript  shall  be  made  and 
given  to  the  teacher  [without  charge  or  with  a  bill 
for  the  cost  of  preparing  it  if  the  chairman  so 
decides],  [If  the  chairman  denies  the  request  for  a 
transcript,  the  teacher  may  transcribe  the  proceed- 
ing.] The  board  shall  consider  only  such  evidence  as 
is  presented  at  the  hearing,  and  it  need  consider  only 
the  evidence  that  it  considers  fair  and  reliable.  All 
witnesses  may  be  questioned  by  the  board  members, 
the  teacher,  and  the  superintendent.  Except  as 
herein  provided,  the  conduct  of  the  hearing  shall  be 
under  the  chairman's  control. 

The  hearing  shall  begin  with  the  teacher's  presen- 
tation of  contentions,  limited  to  those  grounds  speci- 
fied in  the  request  for  a  hearing  and  supported  by 
such  proof  as  he  desires  to  offer.  When  this  presen- 
tation is  concluded,  the  board  shall  recess  to  con- 
sider whether  the  proof  offered  in  support  of  the 
contention  establishes  the  contention,  unless  it  is 
rebutted.  If  it  determines  that  the  contention  has 
not  been  so  established,  it  shall  so  notify  the  parties 
and  conclude  the  proceedings,  which  action  shall 
finally  confirm  the  decision  to  terminate.  If  it  deter- 
mines that  rebuttal  is  desirable,  it  shall  so  notify  the 
parties  and  the  hearing  shall  proceed.  The  superin- 
tendent shall  then  present,  in  rebuttal  of  the 
teacher's  contention  or  in  general  support  of  the 
decision  to  terminate,  such  testimonial  or  documen- 
tary proofs  as  he  desires  to  offer,  including  his  own 
testimony. 

After  the  superintendent  completes  his  presenta- 
tion, the  board  shall  consider  the  matter  in  ex- 
ecutive session.  The  burden  shall  be  on  the  teacher 
to  satisfy  the  board  by  a  preponderance  of  the  [clear 
and  convincing]  evidence  that  the  decision  to  ter- 
minate was  arbitrary  or  capricious. 

(c)  Procedure  After  Hearing.  If  the  board  deter- 
mines that  the  teacher's  contention  has  not  been 
established,  it  shall,  by  a  simple  unelaborated  state- 
ment, so  notify  the  teacher  and  the  superintendent. 
Such  a  determination  shall  finally  confirm  the  deci- 
sion to  terminate.  If  the  board  determines  that  the 
teacher's  contention  has  been  established,  it  shall  so 
notify  him  and  the  superintendent  by  a  written 
notice  that  states  what  corrective  action  must  be 
taken.  [If  the  hearing  examiner  determines  that  the 
teacher's  contention  has  been  established,  he  shall  so 
notify  the  teacher,  the  superintendent,  and  the 
board  by  a  written  notice  that  includes  a  recommen- 
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dation   for  corrective   action   to   be   taken   by  the 
board.] 

•  Section  9.   Obligations  with  Respect  to  Re-em- 
ployment or  Other  Employment. 

(a)  For  one  year  after  the  effective  date  of  a  ter- 
mination pursuant  to  this  policy's  provisions,  the 
school  board  shall  not  replace  the  teacher  whose 
employment  has  been  terminated  without  first  offering 
the  position  to  the  terminated  teacher  [offer  to  a 
teacher  who  has  been  terminated  any  position  that 
becomes  available  for  which  he  is  both  certified  (when 
certification  is  required)  and  qualified;  if  several 
former  teachers  are  both  certified  and  qualified  for  a 
position  that  is  now  available,  the  board,  after  receiv- 
ing the  superintendent's  advice,  shall  select  the  teacher 
it  thinks  will  best  fill  the  position.] 

The  offer  of  re-employment  shall  be  made  by  reg- 
istered mail,  return  receipt  requested,  and  the 
teacher  shall  be  notified  that  if  he  wishes  to  accept, 
he  must  do  so  in  writing  within  fifteen  calendar 
days.  Failure  to  accept  within  fifteen  calendar  days 
or  rejection  of  the  position  eliminates  all  re- 
employment rights  of  the  teacher. 

(b)  A  tenured  teacher  who  has  been  laid  off  and 
re-employed  within  three  years  shall  be  reinstated  as 
a  tenured  teacher.  A  probationary  teacher  who  was 
laid  off  but  is  later  re-employed  may,  at  the  board's 
discretion,  be  given  a  maximum  credit  of  two  years 
[shall  be  given  no  credit]  for  the  time  already  served 
as  a  probationary  teacher  for  purposes  of  determin- 
ing when  he  is  eligible  to  be  considered  for  tenure.3 

(c)  A  teacher  who  is  recalled  within  one  year  of 
being  laid  off  shall  have  restored  to  him  all  of  the 
sick  leave  and  unused  personal  leave  he  had  accrued 
on  the  effective  date  of  the  layoff. 

(d)  When  requested  by  the  person  whose  employ- 
ment has  been  terminated,  the  school  shall  give  him 
reasonable  assistance  in  finding  other  employment. 

Comment:  The  board  will  need  to  establish  a 
basis  for  determining  who,  among  those  teachers 
who  were  laid  off,  will  be  given  the  first  choice  at 
any  position  that  becomes  available.  I  recommend 
that  the  board's  obligation  with  respect  to  re-em- 


3.  A  North  Carolina  board  of  education  will  need  to  adopt 
the  "no  credit"  option  in  order  to  comply  with  G.S.  115142(c), 
which  requires  a  probationary  teacher  to  serve  for  three  con- 
secutive years  before  the  board  may  confer  tenure  on  the 
teacher.  The  first  sentence  dealing  with  the  re-employment  of  a 
tenured  teacher  within  three  years  is  consistent  with  G.S. 
115142(c)(3),  which  allows  a  board  to  re-employ  as  tenured  a 
teacher  who  has  been  tenured  by  that  school  board  and  seeks  re- 
employment within  five  years  after  having  resigned  his  position. 


ployment  be  limited  to  not  filling  a  position  that  was 
once  held  by  a  teacher  who  was  laid  off  without  first     * 
offering  the  position  to  that  teacher.  Most  RIF  pro- 
cedures give  greater  re-employment  rights  to  laid-off 
teachers  than  does  this  policy. 

•  Section  10.  Exclusive  RIF  Procedure.  This  pro- 
cedure is  the  only  one  that  may  be  used  in  a  reduc- 
tion in  force.  Any  existing  procedure  for  reconsider- 
ing or  examining  an  employee  discharge,  nonreap- 
pointment,  or  grievance  is  not  available  for  con- 
sidering an  issue  that  arises  from  a  reduction  in 
force.  Similarly,  no  personnel  action  other  than  a 
reduction  in  force  may  be  considered  under  this  pro- 
cedure. 


RECORDS  (continued  frt 


mation  that  is  derived  from  a  source  independent  of    1 
school  records.  "Congress  could  not  have  constitu- 
tionally prohibited  comment  on,  or  discussion  of, 
facts  about  a  student  that  were  learned  indepen- 
dently of  his  records."11 

In  Student  Bar  Association  v.  Byrd, u  a  group  of 
law  students  sued  The  University  of  North  Carolina 
School  of  Law  to  gain  admission  to  faculty  meetings. 
The  students  claimed  that  the  state  open-meetings 
law  required  the  meetings  to  be  open.  One  issue 
raised  by  the  defendants  was  that  in  certain  faculty 
meetings,  information  from  students'  education 
records  might  be  discussed,  and  thus  if  the  meetings 
were  required  to  be  open,  FERPA  would  be  vio- 
lated. The  defendants  argued  that  under  the  su- 
premacy clause  of  the  United  States  Constitution, 
FERPA  controls  the  state  open-meetings  law.  The 
court  rejected  that  argument,  holding  that  FERPA 
does  not  forbid  disclosure  of  information  concerning 
a  student  and  therefore  does  not  forbid  opening  to 
the  public  a  faculty  meeting  at  which  those  matters 
are  discussed.  FERPA  merely  cuts  off  federal  funds 
otherwise  available  to  a  school  that  has  a  policy  or 
practice  of  permitting  the  release  of  education  rec- 
ords. The  court  said  that  the  possible  effect  of 
FERPA  on  the  open-meetings  law  was  reason  for 
care  in  construing  the  state  law  but  was  not  a  bar  to 
construing  FERPA  to  require  the  meetings  to  be 
open. 


11.  Frasca  v.  Andrews,  463  F.  Supp.  at  1059. 

12.  293  N.C.  594  (1977). 
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RECENT  COURT  DECISIONS 


BOARD  HAS  AUTHORITY  TO  MAKE  PUPIL 
ASSIGNMENTS,  EVEN  THOUGH  BASED  ON 
RACIAL  QUOTAS.  Martin  v.  Charlotte- 
Mecklenburg  Board  of  Education,  No.  79-1586, 
F.2d (4th  Cir.  July  23,  1980). 

Facts:  Parents  sought  to  enjoin  the  Charlotte- 
Mecklenburg  Board  of  Education  from  implement- 
ing a  1978  pupil-reassignment  plan  that  used  racial 
quotas.  The  board  and  a  citizens  group  had  in  1974 
submitted  a  similar  plan  to  the  federal  district  court, 
which  had  first  ordered  the  system  desegregated  in 
1965.  The  court  adopted  the  1974  plan  as  a  standing 
order;  under  the  plan,  pupils  were  to  be  so  assigned 
that,  with  one  exception,  no  school  would  have  over 
50  per  cent  minority  students.  The  board  made  its 
1978  pupil  assignments,  which  were  based  on  that 
50  per  cent  limitation,  without  coercion  by  the 
federal  court,  and  the  board  did  not  seek  to  be 
relieved  of  the  court's  order. 

Holding:  The  plaintiffs  claimed  that  a  racially 
neutral  attendance  pattern  had  been  achieved  in 
1974  and  that  Pasadena  City  Board  of  Education  v. 
Spongier,  427  U.S.  424  (1976),  required  that  the 
1978  plan  be  declared  invalid.  The  Fourth  Circuit 
Court  of  Appeals  found  Pasadena  inapposite.  In 
that  case,  the  Pasadena  school  board  sought  to  be 
removed  from  an  earlier  court  order  requiring  pupil 
assignments  to  desegregate  its  schools.  The  Supreme 
Court  found  that,  after  racially  neutral  attendance 
patterns  had  been  achieved,  the  federal  court  could 
not  continue  to  require  the  school  board  to  make 
yearly  adjustments  of  pupil  assignments  to  ensure 
racial  balance  where  there  was  no  showing  that  the 
school  board  had  caused  any  of  the  changes  in  racial 
composition  after  neutrality  had  been  achieved.  The 
Fourth  Circuit  found  that  the  Charlotte-Mecklen- 
burg School  Board,  not  the  court,  was  responsible 
for  the  1978  plan.  Citing  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education,  402  U.S.  1 
(1971),  the  court  noted  that  the  school  board  is 
vested  with  broad  discretionary  powers  over  educa- 
tional policy  and  declared  the  pupil  assignments 
made  to  be  well  within  its  authority,  even  though 
made  as  part  of  the  racial  quota  system.  Harold  L 
Johnson,  Jr. 

RIF  PROCEDURES:  CROSS-EXAMINATION  NOT 
A  CONSTITUTIONAL  REQUIREMENT.  Frumkin 

v.  Board  of  Trustees,  626  F.2d  19  (6th  Cir.   1980). 

Facts:   The  plaintiff,  a  tenured  associate  professor 


at  Kent  State  University,  was  discharged  when 
federal  funding  for  his  program  in  special  education 
forced  the  college  of  education  to  reduce  the 
number  of  faculty  in  his  area  from  three  to  two.  A 
committee  decided  that  the  selection  should  be 
based  on  "training,  experience,  skills  and  perfor- 
mance." Department  members  then  voted  to  dis- 
charge Frumkin  if  additional  funds  were  unavail- 
able and  later  recommended  his  dismissal  on  the 
basis  of  his  "unsatisfactory  performance  as  grant 
director,  recurring  unproven  charges  [made  by  him] 
against  faculty  members,  unprofessional  conduct, 
false  charges  against  the  Department,  and  violation 
of  University  policy."  The  university  moved  to 
discharge  and  gave  Frumkin  a  hearing  at  his  re- 
quest. At  the  hearing  Frumkin's  counsel  was  denied 
an  opportunity  "to  cross-examine  witnesses,  conduct 
direct  examination,  and  make  objections  to  testimo- 
ny." The  university's  justification  for  its  denial  was 
that  it  wanted  to  avoid  a  full-blown  adversary  pro- 
ceeding. The  hearings  committee  found  that  there 
were  grounds  to  discharge  but  recommended 
against  it.  The  president  nevertheless  recommended 
discharge  to  the  board  of  trustees  — which,  after 
allowing  Frumkin  to  argue  his  case  before  it,  voted 
to  discharge  him.  Frumkin  then  sued  in  federal 
district  court,  which  rejected  his  allegation  that  the 
hearing  denied  him  procedural  due  process.  He  ap- 
pealed. 

Holding:  The  Sixth  Circuit  affirmed.  It  applied 
the  Supreme  Court's  criteria  for  determining  the 
parameters  of  procedural  due  process  announced  in 
Matthews  v.  Eldridge,  424  U.S.  319  (1976): 

[Identification  of  the  specific  dictates  of  due  pro- 
cess generally  requires  consideration  of  three  dis- 
tinct factors:  first,  the  private  interest  that  will  be 
affected  by  the  official  action;  second,  the  risk  of  an 
erroneous  deprivation  of  such  interest  through  the 
procedures  used,  and  the  probable  value,  if  any,  of 
additional  or  substitute  procedural  safeguards;  and 
finally,  the  Government's  interest,  including  the 
function  involved  and  the  fiscal  and  administrative 
burdens  that  the  additional  or  substitute  pro- 
cedural requirement  would  entail. 

Applying  these  criteria,  the  circuit  court  found  that 
procedural  due  process  had  been  given  in  this  case. 
Frumkin  met  the  first  test  because  his  tenured  status 
constituted  a  property  interest  that  can  be  termi- 
nated only  in  accordance  with  procedural  due  pro- 
cess. But  as  to  the  second  criterion,  the  Sixth  Circuit 
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Court  found  that  he  had  an  "ample  opportunity  to 
present  his  case  to  the  Hearing  Committee  in  a  man- 
ner calculated  to  achieve  a  fair  result."  In  examin- 
ing the  third  criterion,  the  court  found  the  adminis- 
trative burden  of  permitting  Frumkin's  counsel  to 
examine  witnesses  to  be  slight  but  nevertheless  was 
persuaded  that  the  university  had  a  legitimate  argu- 
ment in  its  expressed  reluctance  to  transform  this 
type  of  inquiry  "into  a  full-fledged  adversary  trial." 
Since  Frumkin  suffered  no  curtailment  of  his  con- 
stitutional rights,  the  court  declined  "to  force  the  in- 
ternal academic  affairs  of  Kent  State  University  into 
an  adversary  mold  resembling  a  criminal  trial." 

DOES  TITLE  IX  APPLY  TO  SEX  DISCRIMINA- 
TION IN  EMPLOYMENT  PRACTICES?  North 
Haven  Board  of  Education  v.  Hufstedler  [1980]  7  Lab. 
Rel.  Rep.  (BNA)  (23  Fair  Empl.  Prac.  Cas.)  629. 
F.2d (2d  Cir.  1980). 

Facts:  The  Second  Circuit  Court  of  Appeals  con- 
sidered two  cases  in  which  HEW  had  tried  to  enforce 
its  regulations  promulgated  under  Title  IX  of  the 
Education  Amendments  of  1972,  20  U.S.C.  §  1681 
et  seq.  The  regulations  in  question  prohibited  cer- 
tain types  of  employment  practices  that  HEW  had 
determined  to  be  sexually  discriminatory  and  in 
violation  of  Title  IX.  One  school  had  not  rehired  a 
tenured  teacher  who  had  been  on  maternity  leave. 
Another  school  had  allegedly  discriminated  against 
a  female  guidance  counselor.  HEW  requested  both 
schools  to  comply  with  HEW's  Title  IX  regulations. 
The  schools,  in  order  not  to  lose  federal  funds,  ob- 
tained an  injunction  preventing  HEW  from  acting 
under  the  regulations.  A  federal  district  court  later 
declared  the  regulations  to  be  invalid,  finding  that 
HEW  had  no  authority  to  regulate  sexually  discrimi- 
natory employment  practices  of  educational  institu- 
tions under  Title  IX. 

Holding:  In  contrast  to  the  four  circuits  that  had 
previously  considered  the  issue,  the  Second  Circuit 
Court  of  Appeals  overruled  the  district  court  by 
holding  that  HEW  did  have  authority  to  prohibit 
sexually  discriminatory  employment  practices  under 
Title  IX.  The  court  first  noted  that  Title  IX  is  am- 
biguous on  whether  both  employees  and  students 
are  intended  beneficiaries  of  the  act.  It  then  relied 
heavily  on  the  legislative  history  of  Title  IX  to  find 
that  the  act  was  intended  to  protect  employees  of 
educational  institutions  from  sexual  discrimination. 
The  court  especially  noted  remarks  made  in  the 
Senate  on  employment  practices  in  educational  in- 
stitutions. These  remarks  are  difficult  to  interpret 
accurately,  however,  because  the  Senate  bill  that 
ultimately  became  Title  IX  also  contained  proposed 


amendments  to  Title  VII  of  the  Civil  Rights  Act  of 
1964.  The  court  also  noted  that  (a)  several  attempts     t\ 
made  in  Congress  specifically  to  exclude  employ- 
ment  practices   from   the   application   of  Title   IX 
failed,  and  (b)  the  act  was  twice  amended  in  other     ' 
areas  without  these  changes. 

The    court    concluded    that    Congress    intended     \ 
HEW  to  have  the  power  to  withdraw  federal  funds     i 
as   a   sanction    against   educational   programs   that 
practice  sexual  discrimination  in  employment  rather 
than    relying  on   what    the   court   characterized   as 
"piecemeal"  sanctions  available  to  employees  under 
the  Equal  Pay  Act  and  Title  VII  of  the  1964  Civil 
Rights  Act.  Because  the  court  found  direct  congres- 
sional authority  for  HEW  to  regulate  employment 
practices,  it  did  not  consider  the  so-called  "infection 
theory,"   which   is   based   on   (a)    the   premise   that 
students   are   the   primary   beneficiaries   under   the 
statute  and  (b)  a  finding  of  adverse  impact  on  those     ] 
students  caused  by  discrimination  practiced  on  the  in- 
stitution's employees. 

Most  of  the  legislative  history  arguments  that  the 
Second  Circuit  Court  found  persuasive  had  been  re- 
jected by  the  courts  of  appeals  in  other  circuits.  See, 
e.g.,  Isleboro  School  Committee  v.  Califano,  593  F.2d 
424  (1st  Cir.).  cert,  denied,  444  U.S.  972(1979),  which 
held  that  Title  IX  does  not  apply  to  employment 
issues—  a  conclusion  also  reached  by  the  Fifth,  Sixth, 
Eighth,  and  Ninth  circuits.  In  December  1980  the 
Supreme  Court  granted  a  petition  of  review  in  the 
Ninth  Circuit  case  of  U.S.  Department  of  Education  v. 
Seattle  University,  49  U.S.L.W.  3401  (U.S.  Dec.  1, 
1980)  (No.  80-493).  A  year  earlier  it  had  denied  cer- 
tiorari in  cases  from  the  First,  Sixth,  and  Eighth  cir- 
cuits, all  of  which  had  rejected  the  HEW  regulations 
prohibiting  certain  employment  practices  under  Title 
IX  [444  U.S.  972  (1979)].     HLJ 


NONREAPPOINTMENT— SEX,  AGE,  AND  RE- 
LIGIOUS DISCRIMINATION  /  ATTORNEYS' 
FEES  IN  TITLE  VII  SUITS.  Smith  v.  The  Universi- 
ty of  North  Carolina,  No.  79-1222  (4th  Cir..  Sept.  30, 
1980). 

Facts.    In  1976  Professor  Mary  Smith  filed  a  com- 
plaint against  The  University  of  North  Carolina  at 
Chapel  Hill  in  federal  district  court  alleging  that 
UNC-CH  had  violated  the  Age  Discrimination  in  Em- 
ployment Act  and  Title  VII  of  the  Civil  Rights  Act  of  II 
1964  by  refusing  to  promote  or  reappoint  her  because  (j 
of  her  age,  sex,  and  religion.  The  district  court  refused  U 
the  plaintiffs  request  for  a  preliminary  injunction  to 
keep   her  on   the   payroll,    but   the   Fourth   Circuit 
reversed  the  district  court  on  an  interlocutory  appeal 
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I  and  ordered  the  University  to  continue  her  employ- 
I  ment  until  after  a  decision  on  the  merits  of  the  case. 
At  trial,  the  age  discrimination  claims  were  tried  to 
I   a  jury,  which  rendered  a  verdict  for  the  University, 
I    and  the  Title  VII  claims  were  tried  to  the  court. 
I   which   also   found   for   the   University.    The   court. 
I   however,  did  award  Smith  attorney's  fees  of  $8,602 
4'    pursuant  to  U.S.C.  §  2000e-5(k),  a  section  of  Title 
I   VII  that  allows  a  "prevailing  party-'  such  expenses. 
I    The  district  court  reasoned  that  Smith  had  "pre- 
I   vailed"  when  she  obtained  injunctive  relief  before 
trial  and  so  she  was  entitled  to  the  fees  that  were 
I    necessary  to  obtain   that   injunction.    [For  a  fuller 
I   summary  of  the  facts  and  the  district  court  proceed- 
,;    ing,  see  10  School  Law  Bull.  No.  1,  at  8-9  (Jan.  1979).] 
Holding:   On  appeal,  the  Fourth  Circuit  affirmed 
:    the  decisions  on  the  merits  but  reversed  the  award 
I   of  attorneys'   fees.    After  a  careful   analysis  of  the 
I    McDonnell  Douglas  formula   for  testing  employee 
I    discrimination  claims  [McDonnell  Douglas  Corp.  v. 
I    Green,  411  U.S.  792  (1973)],  the  court  found  that 
I    there  was  no  error  in  the  jury  instructions  given  by 
I    the  trial  court  on  the  age  discrimination  claim.  The 
court  noted  that,  although  the  instructions  did  not 
comport  exactly  with  the  McDonnell  Douglas  for- 
mula,   that    formula   was   meant    to   be    a    flexible 
guideline  on  the  issues  of  proof  in  a  discrimination 
case.    The    academic    setting    and    the    plaintiffs 
evidence  in  this  case  did  not  require  a  rigid  applica- 
nts of  the  formula,   and  the  court  found  that  the 
departures  from  the  formula  in  the  jury  instructions 
actually  favored  the  plaintiff. 

Although  the  court  reversed  the  attorneys'  fees 
award  made  below,  it  noted  that  a  formal  adjudica 
tion  is  not  always  necessary  for  attorneys'  fees  to  be 
awarded.  A  party  may  "prevail"  by  vindicating  his 
rights  in  a  settlement  or  consent  judgment  and  may 
sometimes  collect  fees  for  a  successful  interlocutory 
appeal.  However,  the  court  stated  that  the  establish- 
ment of  a  right  or  prescription  of  a  wrong  is  always 
necessary  for  a  party  to  "prevail"  under  42  U.S.C.  § 
2000e-5(k).  The  injunction  obtained  by  plaintiff  did 
not  have  this  feature;  it  was  designed  merely  to  en- 
sure that  neither  party  would  be  deprived  of  its  fair 
day  in  court.  The  court  said.  "If  we  were  to  hold 
otherwise,  we  essentially  would  be  requiring  a  defen- 
dant, who  prevailed  on  the  merits,  to  finance  a 
plaintiffs  unsuccessful  claim  against  him."        HLJ 

STUDENT  RIGHT  TO  BE  ASSIGNED  CERTAIN 
COURSES.  Arundar  v.  DeKalb  County  School  District, 
620  F.2d  493  (5th  Cir.  1980). 

Facts:   When  her  daughter  entered  high  school, 
Mrs.    Arundar  asked   that   the  girl    be  enrolled   in 


specified  courses  of  study.  When  the  request  was 
denied,  the  mother  sued  in  federal  district  court  on 
the  daughter's  behalf,  alleging  that  the  school  had 
acted  arbitrarily.  The  court  dismissed  the  com- 
plaint, and  Mrs.  Arundar  appealed. 

Holding:  The  plaintiff  argued  that  (1)  Goss  v. 
Lopez,  419  U.S.  565  (1975),  supported  her  conten- 
tion that  her  daughter  was  entitled  to  take  the 
courses  of  her  choice,  and  (2)  the  denial  of  requested 
courses  resulted  in  a  denial  of  a  "property"  interest 
protected  under  the  Fourteenth  Amendment.  Goss 
held  that  under  Ohio  law  a  student  had  an  entitle- 
ment to  a  public  education  that  is  protected  by  the 
Fourteenth  Amendment  requirements  of  procedural 
due  process  if  his  school  should  seek  to  expel  him  for 
ten  days  or  less.  In  the  instant  case,  however,  the 
Fifth  Circuit  Court  of  Appeals  pointed  out  that  the 
plaintiff  made  no  claim  that  any  state  law  entitled 
her  daughter  to  take  the  courses  in  question.  The 
absence  of  such  an  entitlement  with  respect  to  cur- 
riculum choice  meant  that  there  was  no  "property" 
interest  for  Fourteenth  Amendment  purposes.  By 
way  of  example,  the  court  noted  that  if  a  state  man- 
dated specific  courses  for  handicapped  students, 
such  an  entitlement  would  exist  for  those  students. 
But  Mrs.  Arundar's  complaint  made  no  such  allega- 
tion, and  the  court  accordingly  affirmed  the  dismis- 
sal of  her  complaint.     HLJ 

SCHOOL  NEWSPAPER:  OBSCENITY  /  LIBEL  / 
DISRUPTION  /  FIGHTING  WORDS  /  APPLICA- 
TION OF  BUCKLEY  AMENDMENT.  Frasca  v.  An- 
drews, 463  F.  Supp.  1043  (E.D.N.Y.  1979).  [Frasca  v. 
Andrews,  decided  in  March  of  1979.  has  not  received  ap- 
pellate review.  Nevertheless  this  federal  district  court 
opinion  is  important  for  its  discussion  of  five  separate 
justifications  for  the  official  restraint  of  student  publica 
tions  and  the  proper  standards  of  judicial  review  when 
the  courts  consider  such  restraints.] 

Facts:  Andrews,  a  New  York  high  school  prin- 
cipal, found  two  letters  printed  in  the  school's  stu- 
dent newspaper  to  be  objectionable.  One  letter, 
purporting  to  be  from  the  school  lacrosse  team, 
asked  the  sports  editor  to  apologize  formally  for  not 
printing  sports  articles.  The  letter  writer  went  on  to 
threaten,  should  the  apology  not  be  forthcoming,  to 
"kick  [the  sports  editor's]  greasy  ass."  "The  Editors" 
responded  by  calling  the  lacrosse  players  "hot- 
headed, egotistical  .  .  .  jocks"  and  declared  that  no 
apology  would  be  given.  The  second  letter  accused 
the  student  council  vice-president  of  failing  to  per- 
form his  duties,  of  having  once  been  suspended  from 
school,  of  not  maintaining  a  high  academic  average, 
of  attending  only  a  few  student  council  meetings,  and 
of  making  unauthorized  changes  of  his  report  card 
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grades.  Andrews  stopped  distribution  of  the  paper, 
and  two  editors  sued  in  federal  district  court  alleging 
that  the  prior  restraint  violated  their  First  and  Four- 
teenth amendment  free-speech  and  due  process 
rights. 

Andrews  justified  his  action  on  two  grounds:  First, 
he  knew  that  some  of  the  allegations  in  the  second 
letter  were  false  and  feared  that  the  school  district 
might  be  sued  for  libel.  Second,  having  learned 
nothing  about  the  writer  of  the  first  letter  from 
several  members  of  the  lacrosse  team,  he  feared  that 
physical  and  verbal  confrontation  might  erupt  be- 
tween lacrosse  players  and  newspaper  staff  and 
therefore  stopped  distribution. 

Holding:  The  students  argued  that  the  school 
could  not  stop  distribution  because  it  had  no  written 
regulations  on  when  distribution  could  be  halted. 
The  court,  noting  that  earlier  prior-review  cases  that 
required  written  guidelines  had  dealt  with  non- 
school-sponsored  publications,  said  that  although 
written  policies  are  desirable,  school  officials'  power 
to  stop  distribution  of  material  that  is  libelous, 
obscene,  disruptive  of  school  activities,  or  likely  to 
create  substantial  disorder  does  not  depend  on  hav- 
ing written  board  policies.  However,  a  suppression 
without  written  guidelines  may  be  scrutinized  more 
carefully  by  a  court  than  if  guidelines  had  existed. 

Using  the  standard  of  review  found  in  Tractman 
v.  Anker,  563  F.2d  512  (2d  Cir.  1977),  the  court 
found  that  the  issue  was  whether  Andrews  demon- 
strated a  reasonable  basis  for  interfering  with  stu- 
dent speech  by  halting  distribution.  The  court 
found  that  he  did  have  a  reasonable  basis  to  believe 
that  the  first  (lacrosse  team)  letter  would  result  in 
"substantial  disorder.''  Although  it  noted  that  any 
such  disorder  might  be  short-lived,  since  the  distri- 
bution was  scheduled  for  the  last  day  of  school,  the 
court  accepted  the  judgment  of  several  teachers  who 
testified  that  such  a  letter  might  easily  cause  physical 
conflict  between  the  newspaper  staff  and  the  la- 
crosse team. 

When  considering  the  letter  that  criticized  the 
student  vice-president,  the  court  refused  to  let  the 
plaintiffs  attempt  to  prove  their  allegations  in  order 
to  show  that  there  was  no  libel.  Such  a  showing 
would  prove  only  that  Andrews  had  erred  when, 
under  the  time  pressures  of  the  day  and  with  inade- 
quate information,  he  determined  that  the  letter 
was  false  and  also  would  greatly  damage  the 
student's  reputation.  On  the  basis  of  his  prompt 
investigation  and  personal  knowledge  of  the  student 
attacked  and  the  irreparable  harm  that  would  result 
to  the  student,  Andrews  had  substantial  grounds  for 
stopping  publication  of  the  letter.  The  court  specifi- 


cally stated  that  the  student  criticized  was  not  a 
"public  official"  within  the  meaning  of  New  York 
Times  v.  Sullivan,  376  U.S.  254  (1964),  and  also  in- 
dicated that  Andrews'  misjudgment,  if  any,  on  this 
matter  would  not  have  affected  the  result  of  the 
case. 

The  court  held  three  other  justifications  for  the 
restraint  advanced  by  the  school  officials  to  be  unac- 
ceptable. Two  vulgar  words  in  the  "lacrosse  team" 
letter  — "ass"  and  "pissed  off  — were  not  strong 
enough  to  be  regulated  as  "obscene";  nor  was  the 
letter's  terminology  strong  enough  to  qualify  as 
"fighting  words."  [See  Chaplinsky  v.  New  Hamp- 
shire, 315  U.S.  568  (1942),  for  a  discussion  of 
fighting  words.]  The  court  also  rejected  school  of- 
ficials' argument  that  the  Family  Educational  Rights 
and  Practices  Act  (Buckley  Amendment),  which 
prevents  school  disclosure  of  confidential  informa- 
tion, would  prohibit  publishing  information  about  a 
student's  suspension  in  a  school-sponsored  news- 
paper. It  found  that  the  Buckley  Amendment  would 
not  apply  to  the  second  letter  because  the  information 
in  it  had  come  from  a  source  other  than  school  records. 

On  the  basis  of  the  first  two  justifications,  how- 
ever, the  court  denied  the  plaintiffs'  motion  for 
preliminary  injunction  and  dismissed  their  com- 
plaint.    HLJ 


LIABILITY  <c 


tendency  may  be  to  take  less  official  action  in  order 
to  reduce  the  risk  of  civil  liability.  To  follow  that  im- 
pulse very  closely  may  protect  the  school  ad- 
ministrative unit  against  civil  liability,  but  it  also 
means  that  important  educational  responsibilities 
will  not  be  met.  It  must  be  remembered  that  the 
Supreme  Court  still  requires  plaintiffs  to  clear  com- 
plicated hurdles  in  order  to  succeed  in  a  Section 
1983  lawsuit  against  a  local  school  unit.  School  ad- 
ministrative units  should  continue  to  make  the 
reasoned  decisions  necessary  to  function  efficiently 
without  being  intimidated  by  possible  federal  civil 
liability. 


